
Environmental Protection Agency Expert Witness Seminar

I.
Deposition Hints

A.
Preparation

Set aside time well in advance (not the night before) to prepare for your deposition.  You'll want to meet with your lawyer to review the pleadings, discovery and other materials in the file.  You should plan to discuss the theory of the case and how your work fits in.  You might consider role playing with your own lawyer "taking" your deposition to give you a feel for the real thing.  Discuss these hints -- your lawyer probably has more or he may want to modify these.

B.
Documents

Review them before (and bring them with you when) you meet with your own lawyer.  If you know what your documents say, you'll generally give a better deposition.  If you examine documents while testifying, expect the opposition to ask for copies.  All requests to provide materials should go through your lawyer--don't deal directly with the other side.  Three-ring binders are a good way to organize your materials; you can easily find and remove the materials you need without thumbing through files (looking disorganized in the process) or handing over more than you want to.  Stock your binder with clean copies.
C.
Questions

1.
Pause before answering -- it gives you time to think about the question, makes your response seem more considered and deliberate, and it gives your lawyer time to think and object if he wants to.

2.
Listen to objections -- your lawyer may be trying to tell you something.  If your lawyer "objects to the form of the question" you are still required to answer but often an appropriate answer is "I don't understand the question--could you rephrase it?"  Lawyers (usually inadvertently, but sometimes deliberately) ask vague questions.

3.
Look for assumptions in the question -- you may or may not agree with them.  Get clarification if you need it.

4.
Explain your answers.  You cannot be locked into a simple "yes" or "no" -- you have a right to explain fully if you want to.

5.
Don't volunteer -- Don't Volunteer -- DON'T VOLUNTEER!

D.
Answers

1.
Be aware of the basis of and limits to your knowledge.  If you know it as a fact, say so.  If it is only an estimate, an understanding or a rumor, say so.  A very good, but seldom used answer is "I don't know."

2.
Avoid absolutes.  "Always" and "never" are dangerous.  When it's appropriate, qualify your responses: "to the best of my knowledge" or "at this time."

3.
Remember that the other side is sizing you up.  Be firm about what you know and think; be forthright about what you don't know.

E.
The Cold Record

The transcript won't reveal a wink, a smile or the joking context of a remark; the record is cold and, if you're not conscious of it, unforgiving.  Don't be suckered in by the lawyer who claims to be "Juzza country boy (gal) tryin' to make a livin' in da big city."

F.
Take frequent Breaks

Depositions are hard work for lawyers and court reporters, but especially so for witnesses who are not accustomed to the process.  Take breaks to relieve stress, stretch your legs, get a drink, talk with your lawyer....  Take as many breaks as you want -- they won't proceed without you.

G.
Dress and Manner

1.
Be comfortable!  If you're not, your deposition will show it.  Normally, you'll want to dress in your normal work clothes, but check with your lawyer on this point -- there are often good reasons to depart from this general rule.

2.
Be firmly polite to the other side.  Their lawyer may "Jekyl and Hyde" you to see how you'll respond.  The other side's lawyer may attack you, your work or your opinions -- don't get drawn into a fight.  Remember the Cold Record -- the other side may forget.

H.
"Did You Talk With Your Lawyer?"

"Of course!"

"What did he or she tell you to say?"

"The truth!"

I.
Questions by Your Lawyer

Depending on the circumstances of the deposition, your own lawyer may ask questions of you at the end of your deposition to clarify your testimony, explain additional matters or for some other purpose.  This is a good point to discuss in advance.

J.
Reading and Signature

After your deposition is transcribed, you'll have an opportunity to read it and make any corrections you believe are appropriate.  It's extra work but well worth the effort.  There are no perfect transcripts and some (especially concerning technical matters) are absolute disasters. NEVER WAIVE READING AND SIGNATURE!

II.
Outline of Expert Witness Deposition

A.
Identification and Stipulations

B.
Qualifications (Rule 702 factors) and Resume

C.
Work in this case

1.
How established and when

2.
Chain of command

D.
Specific description of work in each general area

1.
Facts and Data; Source material (examine and copy)

2.
Analysis, methodology,and assumptions

3.
Conclusions

4.
With whom working; transfers of information

5.
Relate work to pleadings (show copy)

6.
Relate work to written discovery (show copy)

E.
Same for work in progress (when complete?)

F.
Same for anticipated future work (factual record)

G.
Similar work?

1.
Other cases (Identify, transcripts information, results)

2.
Other writings, reports and articles (cite of copy)

H.
Will appear as witness?

1.
What area (witness characterize)?

2.
What opinions?

I.
Adequate opportunity to explain all answers?

J.
Closing formalities

1.
Continued discovery including deposition

2.
Reading and signature

III.
Cross-Examination

A.
General - Physical

1.
Travel Plans - don't put yourself into a tight spot; don't believe opposing counsel's predictions.

2.
Food & Drink - don't fast, take advantage of water on the stand.

3.
Potty - use it before, ask for a break if necessary.

4.
Nervous - take a couple of deep breaths.

5.
Tired - ask for breaks.

6.
Annoying mannerisms - lawyers sometimes use distracting mannerisms to interfere with concentration.

B.
General - Preparation and Attitude

7.
Know everything in your testimony.

8.
Keep your ego and temper out of the testimony.

9.
Take your time - listen to the question carefully, think about it and formulate your answer before you begin to talk.  Pauses don't show on the record.

10.
Don't anticipate where the lawyer is going unless you're sure of a trap being set.  Learn to listen for each word not what you expect to hear.

11.
Be forthright - don't make him pull it out of you.

12.
Admit mistakes - if appropriate place in context.

13.
Never go beyond your field of expertise even if led there.

14.
Don't allow yourself to be interrupted.

C.
Answering Questions

15.
When asked a question:

a.  Think first "is the answer in my direct or in one of my exhibits?"

b.  If yes, find it and read it.

16.
If the lawyer tries to get you to give a "yes" or "no" answer, you do not have to oblige him.

17.
Listen carefully to the whole question, do not interrupt and do not anticipate where the question is going.  Be careful to answer the question without assuming things about what the lawyer meant.

18.
Don't speculate unless required to do so by judge or in response to a proper hypothetical.

19.
Give complete answers.  Do not leave out any details which you believe are necessary or useful for making your point.

20.
If you don't know the answer do not be shy about saying "I don't know."  Don't be bullied into giving an answer.

21.
Immediately correct even the slightest mischaracterizations by counsel.

22.
Review any document you are given, take a break and read entire context.  Ask to see any document the lawyer refers to or quotes from.  If a question relates to a study or something else you are not familiar with, ask to see it.  Don't be shamed into not checking.

23.
If you think a point is being made by the lawyer is not significant, say so by putting it in context.  Don't be embarrassed into making an unnecessary admission or mistake.

24.
If a compound question is asked answer each part separately making clear which question you are answering.

25.
If you think your answer was unclear, disjointed or incorrect restate it.  Even if you are many questions down the road you can ask to correct something you said earlier.  Don't wait unless you can talk to your lawyer and get it in redirect.

26.
Do not fall into word games, e.g., characterizing things as "valid", "high", "significant".  Use the terminology you are comfortable with.  

27.
When you have to get technical, look at the judge or jury to see if they are following you.  Ask if what you said was clear.

28.
If the lawyer repeats the question, give the exact same answer.

29.
Bowing to authority.

D.
Punishing the Cross-examiner

30.
Summarize testimony whenever you can, drive the point home.

31.
Give complete detailed answers.

32.
Where appropriate, sandbag - give the tantalizing opinion without explaining the devastating source or basis.  Let the lawyer put his foot into it.

E.
What to do when you've just been smoked

33.
Don't look at your lawyer with "help" written all over your face, you'll just alert everyone to your plight and make your lawyer uncomfortable.  There is rarely very much he can do to rescue you, at least for now.

34.
Take your time ask for the question to be repeated or ask for time or play for time by looking at your materials.

35.
Put things into perspective, the point may be more dramatic than real.  How significant is it?

36.
Admit what must be admitted, don't go overboard.

37.
State all applicable limitations, caveats etc.

38.
When the point has been made by means of a demonstration or some other surrogate (like a study or experiment) for real life ask yourself

- in what way is this not representative?

- in what way is this not realistic?

- in what way does this not compare with my model of the world?

F.
Miscellaneous

39.
If your counsel interrupts you, stop.

40.
Listen closely to your lawyer's objections, he may be trying to tell you something.

41.
Pay close attention to anything the judge asks, he may be telling you what he thinks is important.  You can be sure that the jury will listen closely.

42.
You do not have to maintain eye contact with the lawyer, your audience is the judge or the jury.

43.
Always refer to counsel as Mr., Mrs., Miss, or Ms., no first names.

44.
Bring anything you think might be of help to you on the stand however, be aware that the lawyer can ask to look at anything you refer to.

45.
Don't over analyze redirect questions - your lawyer is trying his best to make his point obvious.  Generally the purpose of redirect is to clarify or remind you of something you forgot to mention.

46.
Do not pay attention to your attorneys when you are testifying.
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