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(c) A notice of issuance or denial of a
Renewal of a Letter of Authorization
will be published in the FEDERAL REG-
ISTER within 30 days of a determina-
tion.

§216.210 Modifications to Letters of
Authorization.

(a) In addition to complying with the
provisions of §§216.106 and 216.208, ex-
cept as provided in paragraph (b) of
this section, no substantive modifica-
tion (including withdrawal or suspen-
sion) to the Letter of Authorization by
the National Marine Fisheries Service,
issued pursuant to §§216.106 and 216.208
and subject to the provisions of this
subpart shall be made until after noti-
fication and an opportunity for public
comment has been provided. For pur-
poses of this paragraph, a renewal of a
Letter of Authorization under §216.209,
without modification (except for the
period of validity), is not considered a
substantive modification.

(b) If the Assistant Administrator de-
termines that an emergency exists that
poses a significant risk to the well-
being of the species or stocks of marine
mammals specified in §216.200(b), a
Letter of Authorization issued pursu-
ant to §§216.106 and 216.208 may be sub-
stantively modified without prior noti-
fication and an opportunity for public
comment. Notification will be pub-
lished in the FEDERAL REGISTER within
30 days subsequent to the action.

PARTS 217-221[RESERVED]
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Section 222.403 also issued under 16 U.S.C.
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Subpart A—Introduction and
General Provisions

§222.101 Purpose and scope of regula-
tions.

(a) The regulations of parts 222, 223,
and 224 of this chapter implement the
Endangered Species Act (Act), and gov-
ern the taking, possession, transpor-
tation, sale, purchase, barter, expor-
tation, importation of, and other re-
quirements pertaining to wildlife and
plants under the jurisdiction of the
Secretary of Commerce and determined
to be threatened or endangered pursu-
ant to section 4(a) of the Act. These
regulations are implemented by the
National Marine Fisheries Service, Na-
tional Oceanic and Atmospheric Ad-
ministration, U.S. Department of Com-
merce, This part pertains to general
provisions and definitions. Specifically,
parts 223 and 224 pertain to provisions
to threatened species and endangered
species, respectively. Part 226 enumer-
ates designated critical habitat for en-
dangered and threatened species. Cer-
tain of the endangered and threatened
marine species enumerated in §§224.102
and 223.102 are included in Appendix I
or II to the Convention on Inter-
national Trade of Endangered Species
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of Wild Fauna and Flora. The importa-
tion, exportation, and re-exportation of
such species are subject to additional
regulations set forth at 50 CFR part 23,
chapter I.

(b) For rules and procedures relating
to species determined to be threatened
or endangered under the jurisdiction of
the Secretary of the Interior, see 50
CFR parts 10 through 17. For rules and
procedures relating to the general im-
plementation of the Act jointly by the
Departments of the Interior and Com-
merce and for certain species under the
joint jurisdiction of both the Secre-
taries of the Interior and Commerce,
see 50 CFR Chapter IV. Marine mam-
mals listed as endangered or threat-
ened and subject to these regulations
may also be subject to additional re-
quirements pursuant to the Marine
Mammal Protection Act (for regula-
tions implementing that act, see 50
CFR part 216).

(c) No statute or regulation of any
state shall be construed to relieve a
person from the restrictions, condi-
tions, and requirements contained in
parts 222, 223, and 224 of this chapter. In
addition, nothing in parts 222, 223, and
224 of this chapter, including any per-
mit issued pursuant thereto, shall be
construed to relieve a person from any
other requirements imposed by a stat-
ute or regulation of any state or of the
United States, including any applicable
health, quarantine, agricultural, or
customs laws or regulations, or any
other National Marine Fisheries Serv-
ice enforced statutes or regulations.

§222.102 Definitions.

Accelerator funnel means a device
used to accelerate the flow of water
through a shrimp trawl net.

Act means the Endangered Species
Act of 1973, as amended, 16 U.S.C. 1531
et seq.

Adequately covered means, with re-
spect to species listed pursuant to sec-
tion 4 of the Act, that a proposed con-
servation plan has satisfied the permit
issuance criteria under section
10(a)(2)(B) of the Act for the species
covered by the plan and, with respect
to unlisted species, that a proposed
conservation plan has satisfied the per-
mit issuance criteria under section
10(a)(2)(B) of the Act that would other-
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wise apply if the unlisted species cov-
ered by the plan were actually listed.
For the Services to cover a species
under a conservation plan, it must be
listed on the section 10(a)(1)(B) permit.

Alaska Regional Administrator means
the Regional Administrator for the
Alaska Region of the National Marine
Fisheries Service, National Oceanic
and Atmospheric Administration, U.S.
Department of Commerce, or their au-
thorized representative. Mail sent to
the Alaska Regional Administrator
should be addressed: Alaska Regional
Administrator, F/AK, Alaska Regional
Office, National Marine Fisheries Serv-
ice, NOAA, P.O. Box 21668 Juneau, AK
99802-1668.

Approved turtle excluder device (TED)
means a device designed to be installed
in a trawl net forward of the cod end
for the purpose of excluding sea turtles
from the net, as described in 50 CFR
223.2017.

Assistant Administrator means the As-
sistant Administrator for Fisheries of
the National Marine Fisheries Service,
National Oceanic and Atmospheric Ad-
ministration, U.S. Department of Com-
merce, or his authorized representa-
tive. Mail sent to the Assistant Admin-
istrator should be addressed: Assistant
Administrator for Fisheries, National
Marine Fisheries Service, NOAA, 1315
East-West Highway, Silver Spring, MD
20910.

Atlantic Area means all waters of the
Atlantic Ocean south of 36°33'00.8" N.
lat. (the line of the North Carolina/Vir-
ginia border) and adjacent seas, other
than waters of the Gulf Area, and all
waters shoreward thereof (including
ports).

Atlantic Shrimp Fishery—Sea Turtle
Conservation Area (Atlantic SFSTCA)
means the inshore and offshore waters
extending to 10 nautical miles (18.5 km)
offshore along the coast of the States
of Georgia and South Carolina from the
Georgia-Florida border (defined as the
line along 30°42'45.6" N. lat.) to the
North Carolina-South Carolina border
(defined as the line extending in a di-
rection of 135°34'55" from true north
from the North Carolina-South Caro-
lina land boundary, as marked by the
border station on Bird Island at
33°51'07.9" N. lat., 078°32'32.6" W. long.).

Authorized officer means:
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(1) Any commissioned, warrant, or
petty officer of the U.S. Coast Guard;

(2) Any special agent or enforcement
officer of the National Marine Fish-
eries Service;

(3) Any officer designated by the head
of a Federal or state agency that has
entered into an agreement with the
Secretary or the Commandant of the
Coast Guard to enforce the provisions
of the Act; or

(4) Any Coast Guard personnel ac-
companying and acting under the di-
rection of any person described in para-
graph (1) of this definition.

Bait shrimper means a shrimp trawler
that fishes for and retains its shrimp
catch alive for the purpose of selling it
for use as bait.

Beam trawl means a trawl with a
rigid frame surrounding the mouth
that is towed from a vessel by means of
one or more cables or ropes.

Certificate of exemption means any
document so designated by the Na-
tional Marine Fisheries Service and
signed by an authorized official of the
National Marine Fisheries Service, in-
cluding any document which modifies,
amends, extends or renews any certifi-
cate of exemption.

Changed circumstances means changes
in circumstances affecting a species or
geographic area covered by a conserva-
tion plan that can reasonably be an-
ticipated by plan developers and NMFS
and that can be planned for (e.g., the
listing of new species, or a fire or other
natural catastrophic event in areas
prone to such events).

Commercial activity means all activi-
ties of industry and trade, including,
but not limited to, the buying or sell-
ing of commodities and activities con-
ducted for the purpose of facilitating
such buying and selling: Provided, how-
ever, that it does not include the exhi-
bition of commodities by museums or
similar cultural or historical organiza-
tions.

Conservation plan means the plan re-
quired by section 10(a)(2)(A) of the Act
that an applicant must submit when
applying for an incidental take permit.
Conservation plans also are known as
‘“habitat conservation plans” or
“HCPs.”

Conserved habitat areas means areas
explicitly designated for habitat res-
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toration, acquisition, protection, or
other conservation purposes under a
conservation plan.

Cooperative Agreement means an
agreement between a state(s) and the
National Marine Fisheries Service,
NOAA, Department of Commerce,
which establishes and maintains an ac-
tive and adequate program for the con-
servation of resident species listed as
endangered or threatened pursuant to
section 6(c)(1) of the Endangered Spe-
cies Act.

Fishing, or to fish, means:

(1) The catching, taking,
vesting of fish or wildlife;

(2) The attempted catching, taking,
or harvesting of fish or wildlife;

(3) Any other activity that can rea-
sonably be expected to result in the
catching, taking, or harvesting of fish
or wildlife; or

(4) Any operations on any waters in
support of, or in preparation for, any
activity described in paragraphs (1)
through (3) of this definition.

Footrope means a weighted rope or
cable attached to the lower lip (bottom
edge) of the mouth of a trawl net along
the forward most webbing.

Footrope length means the distance
between the points at which the ends of
the footrope are attached to the trawl
net, measured along the forward-most
webbing.

Foreign commerce includes, among
other things, any transaction between
persons within one foreign country, or
between persons in two or more foreign
countries, or between a person within
the United States and a person in one
or more foreign countries, or between
persons within the United States,
where the fish or wildlife in question
are moving in any country or countries
outside the United States.

Four-seam, straight-wing trawl means
a design of shrimp trawl in which the
main body of the trawl is formed from
a top panel, a bottom panel, and two
side panels of webbing. The upper and
lower edges of the side panels of web-
bing are parallel over the entire length.

Four-seam, tapered-wing trawl means a
design of shrimp trawl in which the
main body of the trawl is formed from
a top panel, a bottom panel, and two
side panels of webbing. The upper and

or har-
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lower edges of the side panels of web-
bing converge toward the rear of the
trawl.

Gillnet means a panel of netting, sus-
pended vertically in the water by floats
along the top and weights along the
bottom, to entangle fish that attempt
to pass through it.

Gulf Area means all waters of the
Gulf of Mexico west of 81° W. long. (the
line at which the Gulf Area meets the
Atlantic Area) and all waters shore-
ward thereof (including ports).

Gulf Shrimp Fishery-Sea Turtle Con-
servation Area (Gulf SFSTCA) means the
offshore waters extending to 10 nau-
tical miles (18.5 km) offshore along the
coast of the States of Texas and Lou-
isiana from the South Pass of the Mis-
sissippi River (west of 89°08.5' W. long.)
to the U.S.-Mexican border.

Habitat restoration activity means an
activity that has the sole objective of
restoring natural aquatic or riparian
habitat conditions or processes.

Harm in the definition of ‘‘take’ in
the Act means an act which actually
kills or injures fish or wildlife. Such an
act may include significant habitat
modification or degradation which ac-
tually Kkills or injures fish or wildlife
by significantly impairing essential be-
havioral patterns, including, breeding,
spawning, rearing, migrating, feeding
or sheltering.

Headrope means a rope that is at-
tached to the upper lip (top edge) of the
mouth of a trawl net along the for-
ward-most webbing.

Headrope length means the distance
between the points at which the ends of
the headrope are attached to the trawl
net, measured along the forward-most
webbing.

Import means to land on, bring into,
or introduce into, or attempt to land
on, bring into, or introduce into any
place subject to the jurisdiction of the
United States, whether or not such
landing, bringing, or introduction con-
stitutes an importation within the
meaning of the tariff laws of the
United States.

Inshore means marine and tidal wa-
ters landward of the 72 COLREGS de-
marcation line (International Regula-
tions for Preventing Collisions at Sea,
1972), as depicted or noted on nautical
charts published by the National Oce-
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anic and Atmospheric Administration
(Coast Charts, 1:80,000 scale) and as de-
scribed in 33 CFR part 80.

Leatherback conservation zone means
that portion of the Atlantic Area lying

north of a line along 28°24.6' N. lat.
(Cape Canaveral, FL).
Northeast Regional Administrator

means the Regional Administrator for
the Northeast Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric Administra-
tion, U.S. Department of Commerce, or
their authorized representative. Mail
sent to the Northeast Regional Admin-
istrator should be addressed: Northeast
Regional Administrator, F/NE, North-
east Regional Office, National Marine
Fisheries Service, NOAA, One
Blackburn Drive, Gloucester, MA 01930-
2298.

Northwest Regional Administrator
means the Regional Administrator for
the Northwest Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric Administra-
tion, U.S. Department of Commerce, or
their authorized representative. Mail
sent to the Northwest Regional Admin-
istrator should be addressed: North-
west Regional Administrator, F/NW,
Northwest Regional Office, National
Marine Fisheries Service, NOAA, 7600
Sand Point Way NE, Seattle, WA 98115-
0070.

Office of Enforcement means the na-
tional fisheries enforcement office of
the National Marine Fisheries Service.
Mail sent to the Office of Enforcement
should be addressed: Office of Enforce-
ment, F/EN, National Marine Fisheries
Service, NOAA, 8484 Suite 415, Georgia
Ave., Silver Spring, MD 20910.

Office of Protected Resources means
the national program office of the en-
dangered species and marine mammal
programs of the National Marine Fish-
eries Service. Mail sent to the Office of
Protected Resources should be ad-
dressed: Office of Protected Resources,
F/PR, National Marine Fisheries Serv-
ice, NOAA, 1315 BEast West Highway,
Silver Spring, MD 20910.

Offshore means marine and tidal wa-
ters seaward of the 72 COLREGS de-
marcation line (International Regula-
tions for Preventing Collisions at Sea,
1972), as depicted or noted on nautical
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charts published by the National Oce-
anic and Atmospheric Administration
(Coast Charts, 1:80,000 scale) and as de-
scribed in 33 CFR part 80.

Operating conservation program means
those conservation management activi-
ties which are expressly agreed upon
and described in a Conservation Plan
or its Implementing Agreement. These
activities are to be undertaken for the
affected species when implementing an
approved Conservation Plan, including
measures to respond to changed cir-
cumstances.

Permit means any document so des-
ignated by the National Marine Fish-
eries Service and signed by an author-
ized official of the National Marine
Fisheries Service, including any docu-
ment which modifies, amends, extends,
or renews any permit.

Person means an individual, corpora-
tion, partnership, trust, association, or
any other private entity, or any offi-
cer, employee, agent, department, or
instrumentality of the Federal govern-
ment of any state or political subdivi-
sion thereof or of any foreign govern-
ment.

Pound mnet leader means a long
straight net that directs the fish off-
shore towards the pound, an enclosure
that captures the fish. Some pound net
leaders are all mesh, while others have
stringers and mesh. Stringers are
vertical lines in a pound net leader
that are spaced a certain distance
apart and are not crossed by horizontal
lines to form mesh.

Possession means the detention and
control, or the manual or ideal custody
of anything that may be the subject of
property, for one’s use and enjoyment,
either as owner or as the proprietor of
a qualified right in it, and either held
personally or by another who exercises
it in one’s place and name. Possession
includes the act or state of possessing
and that condition of facts under which
persons can exercise their power over a
corporeal thing at their pleasure to the
exclusion of all other persons. Posses-
sion includes constructive possession
that which means not an actual but an
assumed existence one claims to hold
by virtue of some title, without having
actual custody.

Pre-Act endangered species part means
any sperm whale oil, including deriva-

90

50 CFR Ch. Il (10-1-02 Edition)

tives and products thereof, which was
lawfully held within the United States
on December 28, 1973, in the course of a
commercial activity; or any finished
scrimshaw product, if such product or
the raw material for such product was
lawfully held within the United States
on December 28, 1973, in the course of a
commercial activity.

Properly implemented conservation plan
means any conservation plan, imple-
menting agreement, or permit whose
commitments and provisions have been
or are being fully implemented by the
permittee.

Pusher-head trawl (chopsticks) means
a trawl that is spread by two poles sus-
pended from the bow of the trawler in
an inverted ‘“V”’ configuration.

Resident species means, for purposes
of entering into cooperative agree-
ments with any state pursuant to sec-
tion 6(c) of the Act, a species that ex-
ists in the wild in that state during any
part of its life.

Right whale means, as used in part 224
of this chapter, any whale that is a
member of the western North Atlantic
population of the northern right whale
species (Eubalaena glacialis).

Roller trawl means a variety of beam
trawl that is used, usually by small
vessels, for fishing over uneven or vege-
tated sea bottoms.

Scrimshaw product means any art
form which involves the substantial
etching or engraving of designs upon,
or the substantial carving of figures,
patterns, or designs from any bone or
tooth of any marine mammal of the
order Cetacea. For purposes of this
part, polishing or the adding of minor
superficial markings does not con-
stitute substantial etching, engraving,
or carving.

Secretary means the Secretary of
Commerce or an authorized representa-
tive.

Shrimp means any species of marine
shrimp (Order Crustacea) found in the
Atlantic Area or the Gulf Area, includ-
ing, but not limited to:

(1) Brown shrimp (Penaeus aztecus).

(2) White shrimp (Penaeus setiferus).

(3) Pink shrimp (Penaeus duorarum).

(4) Rock shrimp (Sicyonia brevirostris).

(56) Royal red shrimp (Hymenopenaeus
robustus).
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(6) Seabob
kroyeri).

Shrimp trawler means any vessel that
is equipped with one or more trawl nets
and that is capable of, or used for, fish-
ing for shrimp, or whose on-board or
landed catch of shrimp is more than 1
percent, by weight, of all fish com-
prising its on-board or landed catch.

Skimmer trawl means a trawl that is
fished along the side of the vessel and
is held open by a rigid frame and a lead
weight. On its outboard side, the trawl
is held open by one side of the frame
extending downward and, on its in-
board side, by a lead weight attached
by cable or rope to the bow of the ves-
sel.

Southeast Regional Administrator
means the Regional Administrator for
the Southeast Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric Administra-
tion, U.S. Department of Commerce, or
their authorized representative. Mail
sent to the Southeast Regional Admin-
istrator should be addressed: Southeast
Regional Administrator, F/SE, South-
east Regional Office, National Marine
Fisheries Service, NOAA, 9721 Execu-
tive Center Drive N., St. Petersburg,
FL 33702-2432.

Southwest Regional Administrator
means the Regional Administrator for
the Southwest Region of the National
Marine Fisheries Service, National
Oceanic and Atmospheric Administra-
tion, U.S. Department of Commerce, or
their authorized representative. Mail
sent to the Southwest Regional Admin-
istrator should be addressed: South-
west Regional Administrator, F/SW,
Southwest Regional Office, National
Marine Fisheries Service, NOAA, 501
West Ocean Blvd, Suite 4200, Long
Beach, CA 90802-4213.

Stretched mesh sicze means the dis-
tance between the centers of the two
opposite knots in the same mesh when
pulled taut.

Summer flounder means the species
Paralichthys dentatus.

Summer flounder fishery-sea turtle pro-
tection area means all offshore waters,
bounded on the north by a line along
37°05' N. lat. (Cape Charles, VA) and
bounded on the south by a line extend-
ing in a direction of 135°34'55" from true
north from the North Carolina-South

shrimp (Xiphopenaeus
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Carolina land boundary, as marked by
the border station on Bird Island at
33°51'07.9" N. lat., 078°32'32.6" W.
long.(the North Carolina-South Caro-
lina border).

Summer flounder trawler means any
vessel that is equipped with one or
more bottom trawl nets and that is ca-
pable of, or used for, fishing for floun-
der or whose on-board or landed catch
of flounder is more than 100 1b (45.4 kg).

Take means to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
or collect, or to attempt to harass,
harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect.

Taper, in reference to the webbing
used in trawls, means the angle of a
cut used to shape the webbing, ex-
pressed as the ratio between the cuts
that reduce the width of the webbing
by cutting into the panel of webbing
through one row of twine (bar cuts) and
the cuts that extend the length of the
panel of webbing by cutting straight
aft through two adjoining rows of
twine (point cuts). For example, se-
quentially cutting through the lengths
of twine on opposite sides of a mesh,
leaving an uncut edge of twines all
lying in the same line, produces a rel-
atively strong taper called ‘‘all-bars’’;
making a sequence of 4-bar cuts fol-
lowed by 1-point cut produces a more
gradual taper called ‘‘4 bars to 1 point”’
or ‘4blp”’; similarly, making a se-
quence of 2-bar cuts followed by 1-point
cut produces a still more gradual taper
called ‘‘2blp’’; and making a sequence
of cuts straight aft does not reduce the
width of the panel and is called a
“straight’ or ‘‘all-points’ cut.

Taut means a condition in which
there is no slack in the net webbing.

Test mnet, or try met, means a net
pulled for brief periods of time just be-
fore, or during, deployment of the pri-
mary net(s) in order to test for shrimp
concentrations or determine fishing
conditions (e.g., presence or absence of
bottom debris, jellyfish, bycatch,
seagrasses, etc.).

Tongue means any piece of webbing
along the top, center, leading edge of a
trawl, whether lying behind or ahead of
the headrope, to which a towing bridle
can be attached for purposes of pulling
the trawl net and/or adjusting the
shape of the trawl.



§222.103

Transportation means to ship, convey,
carry or transport by any means what-
ever, and deliver or receive for such
shipment, conveyance, carriage, or
transportation.

Triple-wing trawl means a trawl with
a tongue on the top, center, leading
edge of the trawl and an additional
tongue along the bottom, center, lead-
ing edge of the trawl.

Two-seam trawl means a design of
shrimp trawl in which the main body of
the trawl is formed from a top and a
bottom panel of webbing that are di-
rectly attached to each other down the
sides of the trawl.

Underway with respect to a vessel,
means that the vessel is not at anchor,
or made fast to the shore, or aground.

Unforeseen circumstances means
changes in circumstances affecting a
species or geographic area covered by a
conservation plan that could not rea-
sonably have been anticipated by plan
developers and NMFS at the time of
the conservation plan’s negotiation
and development, and that result in a
substantial and adverse change in the
status of the covered species.

Vessel means a vehicle used, or capa-
ble of being used, as a means of trans-
portation on water which includes
every description of watercraft, includ-
ing nondisplacement craft and sea-
planes.

Vessel restricted in her ability to ma-
neuver has the meaning specified for
this term at 33 U.S.C. 2003(g).

Wildlife means any member of the

animal Kkingdom, including without
limitation any mammal, fish, bird
(including any migratory, nonmigra-

tory, or endangered bird for which pro-
tection is also afforded by treaty or
other international agreement), am-
phibian, reptile, mollusk, crustacean,
arthropod or other invertebrate, and
includes any part, product, egg, or off-
spring thereof, or the dead body or
parts thereof.

Wing net (butterfly trawl) means a
trawl that is fished along the side of
the vessel and that is held open by a
four-sided, rigid frame attached to the
outrigger of the vessel.

[64 FR 14054, Mar. 23, 1999, as amended at 64
FR 60731, Nov. 8, 1999; 67 FR 13101, Mar. 21,
2002; 67 FR 41203, June 17, 2002]
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EFFECTIVE DATE NOTE: At 67 FR 13101, Mar.
21, 2002, §222.102 was amended by adding the
definition for ‘‘Gillnet”, effective Mar. 15,
2002 through 240 days after Mar. 15, 2002 (Nov.
12, 2002).

§222.103 Federal/state cooperation in
the conservation of endangered and
threatened species.

(a) Application for and renewal of coop-
erative agreements. (1) The Assistant Ad-
ministrator may enter into a Coopera-
tive Agreement with any state that es-
tablishes and maintains an active and
adequate program for the conservation
of resident species listed as endangered
or threatened. In order for a state pro-
gram to be deemed an adequate and ac-
tive program, the Assistant Adminis-
trator must find, and annually recon-
firm that the criteria of either sections
6(c)(1) (A) through (E) or sections
6(c)(1) (i) and (ii) of the Act have been
satisfied.

(2) Following receipt of an applica-
tion by a state for a Cooperative Agree-
ment with a copy of a proposed state
program, and a determination by the
Assistant Administrator that the state
program is adequate and active, the
Assistant Administrator shall enter
into an Agreement with the state.

(3) The Cooperative Agreement, as
well as the Assistant Administrator’s
finding upon which it is based, must be
reconfirmed annually to ensure that it
reflects new laws, species lists, rules or
regulations, and programs and to dem-
onstrate that it is still adequate and
active.

(b) Allocation and availability of funds.
(1) The Assistant Administrator shall
allocate funds, appropriated for the
purpose of carrying out section 6 of the
Act, to various states using the fol-
lowing as the basis for the determina-
tion:

(i) The international commitments of
the United States to protect endan-
gered or threatened species;

(ii) The readiness of a state to pro-
ceed with a conservation program con-
sistent with the objectives and pur-
poses of the Act;

(iii) The number of federally listed
endangered and threatened species
within a state;

(iv) The potential for restoring en-
dangered and threatened species within
a state; and
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(v) The relative urgency to initiate a
program to restore and protect an en-
dangered or threatened species in
terms of survival of the species.

(2) Funds allocated to a state are
available for obligation during the fis-
cal year for which they are allocated
and until the close of the succeeding
fiscal year. Obligation of allocated
funds occurs when an award or con-
tract is signed by the Assistant Admin-
istrator.

(c) Financial assistance and payments.
(1) A state must enter into a Coopera-
tive Agreement before financial assist-
ance is approved by the Assistant Ad-
ministrator for endangered or threat-
ened species projects. Specifically, the
Agreement must contain the actions
that are to be taken by the Assistant
Administrator and/or by the state, the
benefits to listed species expected to be
derived from these actions, and the es-
timated cost of these actions.

(2) Subsequent to such Agreement,
the Assistant Administrator may fur-
ther agree with a state to provide fi-
nancial assistance in the development
and implementation of acceptable
projects for the conservation of endan-
gered and threatened species. Docu-
ments to provide financial assistance
will consist of an application for Fed-
eral assistance and an award or a con-
tract. The availability of Federal funds
shall be contingent upon the continued
existence of the Cooperative Agree-
ment and compliance with all applica-
ble Federal regulations for grant ad-
ministration and cost accounting prin-
ciples.

(3)(i) The payment of the Federal
share of costs incurred when con-
ducting activities included under a
contract or award shall not exceed 75
percent of the program costs as stated
in the agreement. However, the Federal
share may be increased to 90 percent
when two or more states having a com-
mon interest in one or more endan-
gered or threatened resident species,
the conservation of which may be en-
hanced by cooperation of such states,
jointly enter into an agreement with
the Assistant Administrator.

(ii) The state share of program costs
may be in the form of cash or in-kind
contributions, including real property,
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subject to applicable Federal regula-
tions.

(4) Payments of funds, including pay-
ment of such preliminary costs and ex-
penses as may be incurred in connec-
tion with projects, shall not be made
unless all necessary or required docu-
ments are first submitted to and ap-
proved by the Assistant Administrator.
Payments shall only be made for ex-
penditures reported and certified by
the state agency. Payments shall be
made only to the state office or official
designated by the state agency and au-
thorized under the laws of the state to
receive public funds for the state.

Subpart B—Cerlificates of Exemp-
tion for Pre-Act Endangered
Species Parts

§222.201 General requirements.

(a) The Assistant Administrator may
exempt any pre-Act endangered species
part from the prohibitions of sections
9(a)(1)(A), 9(a)(1)(E), or 9(a)(1)(F) of the
Act.

(1) No person shall engage in any ac-
tivities identified in such sections of
the Act that involve any pre-Act en-
dangered species part without a valid
Certificate of Exemption issued pursu-
ant to this subpart B.

(2) No person may export, deliver, re-
ceive, carry, transport or ship in inter-
state or foreign commerce in the
course of a commercial activity; or sell
or offer for sale in interstate or foreign
commerce any pre-Act finished scrim-
shaw product unless that person has
been issued a valid Certificate of Ex-
emption and the product or the raw
material for such product was held by
such certificate holder on October 13,
1982.

(3) Any person engaged in activities
otherwise prohibited under the Act or
regulations shall bear the burden of
proving that the exemption or certifi-
cate is applicable, was granted, and
was valid and in force at the time of
the otherwise prohibited activity.

(b) Certificates of Exemption issued
under this subpart are no longer avail-
able to new applicants. However, the
Assistant Administrator may renew or
modify existing Certificates of Exemp-
tions as authorized by the provisions
set forth in this subpart.



