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T‘o Rod Walston, Deputy Solicitor :

" . ' - Hugo Teufel, Associate Solicitor, Division of General Law
Pete Raynor, Associate Solicitor, Division of Parks and Wildlife
Regional Solicjtor, Alaska
Regional Solicitor, NB Regional Office, Boston
Regional Solicitor, Pacific NW Regional Office, Portland
Regional Solicitor, Pacific SW Regional Office,” Sacramento
Regional Solicitor, Rocky Mountain Regional Office, Denver

- Regional Solicitor, SE Regional Office, Atlanta

 From:  Janet Spanlding, Acting Regional Solicitor, SW Region

Subject: - New Arizona federal district court decision upholding FWS' use of the
' : deliberate process privilege for e-mails exchanged among FW$
- employees during the process of determining critical habitat

l}odWalstonmgg&edthatlfaxeveryoneon.thislis;tcopie;ofamcntnﬂingby-meAﬂzom-
'dimiamnuphddingmeFlshandWﬂdﬁfeSeMm’sddmofdeﬁbmﬁwpmaspﬁﬁhge -

and attorney client privilege in connection with e-mails exchanged among FWS employees at

- the Washington, Regional, and local level as part of the deliberative process of defining the.

+ scope of critical habitat for the Mexican Spotted Owl. FWS relied upon a lengthy declaration
by the new Direcfor of FWS, Steve Williams, (but drafted by SOL) which explained that
disclosure of the honest opinions of employees exchanged through the e-mail would
‘chill‘theAgencyfsgbili,ty?mus;e,-mgﬂ,a_satoolintheflmxremallowdismmimsamong

" employees in many different locations across the country.

Alghoughthisisa-d{stribt court opinion, it may be helpful in other administrative record cases
for FWS, as well as other DOI clients who use e-mail in their deliberative processes.
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5 CLERK U S DISTRICT COURT _
OF ARIZONA,
6| UNITED STATES DISTRICT C DEPLTL
71 DISTRICT OF ARIZONA. ' ‘
g || Center for Biological Diversity, Dine Care, and) -
-} Center for Native Ecosystems, No. CIV 01409 TUC ACM
2 Plamtiffs, :
10} v. 4 .
11 || Gale Norton, Secretary of the Department of ORDER
| the Interior, ) o
12 § -
| Defendant.

Peading before the Court is the Plaintiffs' Motion to Complete and Supploment ths
Administrative Record (Docket No. 18). For the reasons explained below, the Motion is
denied. ’

e B:nkgro-nd
Plaintiffs Center for Biological Diversity, Diné Carc, and the Center for Native
| Ecosystcms (collectively "the Centers™) ﬂledsmtcballmgmgth: designation of “‘critical
| habitat” for the Mexican spotted owl, profulgated by Defendant Gale Norton, Secretary of
‘ meInttnor("ﬂn Secretary”) pursuant to the Endangered Species Act, 16 U.S.C. §1531 er
seqg. ("the BSA") 'IheCmm unzgeﬂmﬁzeSmemfsdmgnmmumadeqnnem
pmmotathoeunservahon andmcove:yofﬂ:ecwlbemuaenannrelymlndes landfomdon
the U.S. Forest Service and tribal lands, which comprise the most important habitat for the
| owl and wherca ma;onty of the spotted awl are found, Complaint, 1 19.
| The Administrative Procedure Act, 5 U.S.C. § 701 ef seg. ("the APA”), provides the
| standard of review in this case. Review is generally imited 1o the sdministrative record, and
| the Court must consider the “whole record or those parts of it cited by a patty.” Id.at § 706.
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| The Secretary served the record on March 14, 2002, The Secretary withheld 11 documeats

supplemented with additional documents which were neither included in the record nor
| withheld under privilege. The Centers have listed 8 documents which allegedly were in
i possession of the Secrctary when she issued the critical habitat rule. The FWS issued a final
| designation on February 1,2001. Complaint, §19. Appsrendy, the partics have agreed that
ﬁmedocnmznmattachedmﬂmCmm opcning bricfas attachunents 1 through 8 can propedy
bcusaddmmgbnaﬁngmsnmma:yjudgmmtundmaybeconmdsmabyﬁn&m Assuch,
ﬂzeConrtncednotdemdcwheﬁzermnot&myshouldbe"mmd as part of the
Thctmmmngtwoathchmmts(n’nmbers9and 10)postdateﬂ:.echallmgeddecnswn.
" mmmm: anApnI lq,, 2001, FWS bmlopml opinion on the Forest Services Wild-

LandandstonrceManagementPlamCLRMP')mNememandAdzmaforwm
| On June 19, 2002, the Court ordered that the Secretary submit the disputed documents 1o the
Cmntformm-cnmcmmspecnnn. medmwmmmaedanamadmmecxeﬂc
. The Secteta:y has astend to waive 'ﬂle Mnny/chcnt privilege as to document
nmbers 1, 4, andﬁmthepnvﬂegelog,andhasprovidedcopxaofﬂmscdocmnentsmthc

| Centess. Addznonally, the Deliberative Process anilege documents identified a3 mmbers

3—16mthepnvﬂegelogwm hstedmm-or. Thepa:ucs pos:hansmthrespecttothu
ranammgdnmmantsmdxsazssedbelaw

Urbanlnmxfane("mn")mandﬂrehme 11,2001, Forest Service propossl to amend |

U
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§ IX. Diseussion

)\‘ The Deliberative Process Frivilege
The Centers’ initial argument is that the Secretary has not invoked the deliberative

| process priviloge as required by law, They argue that the deliberaﬁveprocess privilege must
| be invoked by the head of the agency or a delegated subordinate and that the Secretary has
| the burden of explaining the precisc reasons for preserving the confidentiality of each
document withheld. Intgspmse,ﬁuSacrmyhasﬁledthadechmﬁmome’Wilﬁm,
| Director of the U.S. Fish and Wildlife Service ("USFWS"), explaining the reasons for the
| invocation of the privilege as to each document and showing that he, in his official capacity

as director of USFWS, has invoked the deliberative process privilege on behalf of the

| USFWS and thic Department of Interior. Williams Declaration, p. 2,73. The information
' oﬁeredmﬂzedwhrahonsansﬁams:cmfsmhﬂbmdmsuppomngdnmcanmof
the deliberative process and aﬂmncy/chent privileges. As snch, the Court must revicw
- whether the invocation of the privileges is appropriate and, if so, whether the Centers’ need
| for the documents outweighs fhe Secetary'’s need to keep confidential the fnformation

coptained in the documcnts.
Thepamesbamcallyugreeouﬂxckeyxssneonﬁnspom ThnSeaataryv:ewstha
Centers’ claims as follows: (l)d:atthe designarion ofciﬁulhabmtforthe Mexican spotted

owlwasbawdonthefaultylcgalprcxmseﬂntmcorpomnmofthew 1995‘

recovery plan far the Mexdcan spotted owl into forest service and tribal land management
plans avoids the need to designate critical habitat in those sreas; and (2) that the designation
of critical habitat for the Mexican spotied owl was based on the faulry factual premise that
the recovery plax bas been' fully incorporated into the land management plans. Defandant's

Memorandsen in Opposition, p. 2. Similarly, the Centers state that the key issueis “whether |

the secretary may be permitted to exclude the primary habitat for the Mexican spotted owl
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| from the critical habitar designation, which is Forest Service and Tribal Lands." The
| Secretary's invocation of the privilcges mmst be evaluated against this factual ‘backdrop.

The Centers argue that the deliberative process privilege docs not apply to this case.

| Specifically, they argue that where cxisth:glawandpoli&yhasmcrclybecnxppﬁcdb

specific scientific facts, rather than involving the development of new agency policy, the

| privilege does nat apply. Ciﬁng Greenpseace v. National Marine Fisherles Service, 198
| FRD. 540, 543 (W.D. Wash. 2000) (Greenpeace I). The Court, bowever, agreas with the
| Sccretary that the Centers’ definition of “deliberative”, which appears to focus solely on

“policy’”” decisions is overty narrow. The deliberative process privilege is intended to protect
“documents that reflect advisory opinions, recommendations md deliberations comprising

part of a process by which government decisioms and policics are formulated™ FIC v.
| Warner Communications, Inc., 742 F.2d 1156, 1161 (9* Cir. 1924) (emphasis added). As

pointed out by the Secretary, doqmmt;wnhxnmgmbmdhgrecommdanonsonhw

orpohcy,aswdlasﬁmalmatmalsthntmvedﬂ:emenmlwofthedadmom
| makers, are exempt from disclosure. The Court sgrées with the Secxetary that Greenpeace
II, which emphasizes that the deliberative process privilege is limited to protecting only
| agency processes in which “policy”™ is formmlated, is inconsistent with. Ninth Circait
| precedent and should not be followed by this Comrt. The Centess® definition. of |

“deliberative”™ 1gnorcsﬂx=tcrms govemmmtdcqsmu and “law™ outofﬂxcrclevanzjudmal

TheCmntoprpeahfurﬂmN‘mﬂzCucmthsmoptada"prmnted"or

“ﬁxnchonal”tcstﬂmtfocus:sonwhetharadowmmm question is a part of the “deliberative |
process,” instead of basing such a determination strictly on the type of information allegedly |

gecreted in 3 document. National Wildlife Federarion v. U.S.F.S., 861 F.2d 1114, 1118-19
(9* Cir. 1988). Documents coptaining non-binding recommenidations on law or policy, as

well a5 factnal materials that reveal the mental processes of the decisions makers arc exempt
from disclosuze. The: Court has réviewed the documcuts withheld under the deliberative
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| so that requircment is met.

Thedel’bexatxveprocmpnﬂlagexsaquahﬁedonc. Ahngantmnyobtam

deﬁberanvematﬂiablfhsorherneedfurﬂwmumﬂsmdﬂmmdﬁ:rmmﬁm_

finding override the Government’s interest in non-disclosure. ‘Jd. Among the factors to be
considered in making this determination are: 1) the relevence of the evidence; 2) the
availsbility of other evidence; 3) the Govermments role in the litigation; and 4) the extent 1o
which disclosure would hinder frank and independent discussion regarding contemplative

| pohquanddedsums Id.

I have reviewed the docnmantsmﬂxhcldunderthedeh‘bmtwepuwﬂegc,bepmgm

-} mind that the privilege should be applied "ss namowly as conmsistent with efficient
government operation.” Plaintiffs’ Motion to Complete and Supplement the Administrarive
Record, p.7. It is difficult for a party to argue relevance, availability of other evidenecs, etc.,

never having scen the disputed docments. I felt that it was equally difficult for the Court

! to rule without secing the withheld documents themselves, therefare, I ordered production
| forin camena review. :

! - Meny of the documents withheld under the dch'bmhvcpnvﬂ:gemnotrelevamm

| the koy issue, Le., “whether the Secretary may be permitted o exclude the primary habitat | o
| for the Mexican spotted owl fram tho critical hebitst designation, which is found on the forest
| service and tribal land. * For example, DP1, 2, and 3 deal only with deadlines to be met in
| view ofthe Court’s Order. “The remaining documents at jssue arc 29 e-mails betwoen FWS
! staff or FWS staff and agency attomeys, 4 documents containing hapdwritten notes by FWS
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smﬁ‘anquredactcdpordmofabdeﬁngpmthatconminsthammmmdaﬁonofws
| biologists. As pointed out by the Secretary, these documents contain candid intemal FWS
| discussions relating tn the issne of whether forest service and tribal management of lands
; Wmadeqnamlymanagedsonmpmdndathaneedﬁraddiﬂmﬂmgemmtafﬂlm
: amsmdalsoccmamdxscnsswnsﬁmmﬂanngﬂmappmpnatcpmcedm&sm complete the

critical habitat designation. ,
The Admigistrative Record is extensive. Thakeymamnmowmdinformntmn

scdmﬂaemthhclddocumantswouldhcofmﬂehelptotheCenm There is no

allcg;ahmfha.ttheSecrehryhas achedm“badﬁxth"mdtheSacretaryhn&not selectively
| withheld anly the documeats that arc damaging to her position. Moreover, compelling

disclosure of the disputed documents would hinder the Secretary”’s future decision making
ability and would stifle creative debate apd candid comsideration of elternatives and
undermine the int:giityof*ﬂ:e decision waking process itself since agency officials sxe to be

! Judgedbywhatthey ﬁnallydeaxde. Idatllﬁz (nutmgoompellcddxsclosurc's chilling cffect

nnﬁznk@cusuon) : .
' The Court finds that the Secrctary has estabh@dthedelibmvepmmspnvﬂegg

| and the Centers have not shown that their need, or the need for acctmats fact-finding,
| overides the Government’s interest in the privilege.

B. The Attoraey/Chient Privilege |
The Secretary has waived the Attomey/Client Privilege documents number 1, 4 and

| 6 in the privilege lbg. With regaid to the remaining disputed documents, the Centers argue
| that the a'nntnaylclimt priVilegé was nnt‘pwpe'dy invoked. The same argument was made
f as to the dehbmnve process privilege. However, the Declaration of Steve Williams,

Dncdorofthctms,explmmmcmsﬁ)rﬁcmmahmofthemﬂegesmdhelm
in his official capacity, invoked the attorney/client privilege on bebalf of USFWS and the
department of the interior. Williams Declaration, p-2,% 3. The Willisams Declaxation has
a complete and accurats description of all the documents withheld. Two documents are

6
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designsted as both anorney client and deliberative process privilege. The document
| igentified as AC2 is also DP3. The document identificd as AC9 is also DP25. Asto AC2,
| the document is clearly privileged under the deliberative process privilege. The Court will

not need to address the attorey/client privilege with respect to this dooument.
AC?9 is clearly protected under both privileges. The Ninth Circuit has laid out the
following “essential elements™ for assertion of the attomey/client privilege: 1) where legal

| advise of amy kind is sought, 2) from a professional legal advisor in his capacity as such; 3)

the communication relating to that pmxpose, 4) made in canfideace, S)bythediqntﬁ)are

; st this mstance pexmanex_nﬂy prom:L 7) from disclosure by himself or by his legal advisorx,
| 8) unless the protection is waived. Arizona Rehabilitation Hospital, Inc. v. Shalala, 185
| ERD. 263, 268 (D. Az 1998). The Courts have applicd the sttomey/client privilege to

commumnjcstions between govermment agencies and thefr counsel as well. Zd. at 269.
The Willizms Declaration contains & clear explanation as to why the attomey/client

; privilege is claimed as to cach document. The Court bas reviewed the documents and finds
| that the docurnents are inra-agency, pre-decisional, and created and msintained as privileged
| documents and the attorney/client privilege has been properly invoked. The documents are |
mandﬁomlcgalodmuselacﬁngaslegalcmmseLseckhgandobtaininglcgal advice
| regarding the critical habitat designation and the statements wmmnd;inaonﬁd:ncemdﬂn
; docnmentshavebeenmaimainedasprivilegeddocments In sum, the Court finds that all

of the elements of the attorney/client privilege have been wtubhshed and the documents axe

Wﬁommctnswnmﬂwadmtmsuanvemdas a result ofhmﬂ¢$MM
| should not be released. ’

C. Post—nedsionall)ocnmenu
mecmﬁnﬂmthstmtbamdmmoftwopost-decmmsldomumtsmthc

Administrative Record. As discussed in Sowthwest Center v. U.S. Forest Service, 100F3d |
26 | 1443 (9* Cir. 1996), judicial review of an agency desision typically focuses on the record in

27|
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existence at the time of the decision. Id. st 1450 (citations omitted).  Review may be

aqamdedbeymdthcmcoxﬂmhmtedcm:nmsmncw

(1) if to determine "whether the

oonnd all = antﬁ:ctumandhasmplnmzditsdemsx

v "whm(t;z)e hasrehedméwdocumcnmnotmtbe
rccotd, or lementin record 18 necessary to
explain techmmiltamsorcomplexgnmectmm

Id. (citations omitted). The Coust finds that the Centers have not established the existenca
of any of these circumstances and, therefore, expansion of the record to inclndc the post-

j dcqs;onaldocumemsxsnotappmpnate. Morever, as indicated by the Secretary, the Centers,
| if they belicve the post-decisional documents support a change of the Secretary's designation,
are catitled pursusnt to 16 U.S.C. § 1533(b)(3)(D) to petition for a revision of the

Accordingly, |
IT IS ORDERED that the Centers' Motion to Complers and Supplement the

1 Administr.atlve Record (Docket No. 18) is DENIED.

thlscgmdayofhly 2002.

| | ScniotU.S-ISishict;udge :
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