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.Hromm:mev.: ird ti
oE.m.m e :m@ mvm mMm.m oqmonomaog_.ommma?am time, was read the
The title of the Senate bill was amended so as to read: “A bi
mp:%rodsm appropriations to carry out the Endangered mvm&mw W_o_m Mm
973 during fiscal years 1980, 1981, and 1982, and for other purposes”
A motion to reconsider was laid on the table. )
A similar House bill (H.R. 2218) was laid on the table,

Calendar No. 161
O Bmtron m. 1143

[Report No. 96-151]

To extend the authorization for appropriations for the Endangered Species Act of
1973, and for other purposes

IN THE SENATE OF THE UNITED STATES

May 15 (legislative day, APRIL 9), 1979

Mr. CuLvVER, from the Committee on Environment and Public Works, reported
the following bill; which was read twice and ordered placed on the calendar

A BILL

To extend the authorization for appropriations for the
Endangered Species Act of 1973, and for other purposes

1 Be it enacted by the Senate and House of Representa-
tives of the United Slales of America in Congress assembled,
That section 7(g) of the Endangered Species Act of 1973 is

amended by striking, “not to exceed $600,000 for fiscal year

Qv o W

1979, and not to exceed $300,000 for the period beginning

for]

October 1, 1979, and ending March 31, 1980.” and inserting
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1 in lieu thereof, “not to exceed $600,000 for each of the fiscal
2 years 1979, 1980, 1981, and 1982.”.
3 SEC. 2. Section 15 of such Act is amended to read as
4 follows: |
5 “SEc. 15. (a) Except as authorized in sections 6 and 7
6 of this Act, there are authorized to be appropriated —
7 “(1) not to exceed $23,000,000 .r: the fiseal
8 years 1379 and 1980; not to exceed $25,000,000 for
9 fiscal year 1981; and not to exceed $27,000,000 for
10 fiscal year 1982 to enable the Department of the Inte-
11 rior to carry out such [unctions and responsibilitic
12 it may have been given under this Act;
13 “(2) not to exceed $2,500,000 for the fiscal years
14 1979 and 1980; not to exceed $3,500,000 for fiscal
15 year 1981; and not to exceed $4,000,000 for fiscal
16 year mew ta m:.wzm the Department of Commerce to
17 carry out such functions and responsibilities as it may
18 have been given under this Act.
19 “(b) There are authorized to be appropriated not to

20 exceed $500,000 for the Department of the Interior to imple-
21 ment the recovery Pprogram for the California condor.”.

22 SEC. 3. (a) Scction 3(11) is amended by striking “would
23 (A) jeopardize” and inserting in lieu thereof “is likely to (A)

24 jeopardize”.

1 (b) Section 7(g)(1) is amended by striking ‘“may jeopar-

2 dize” and inserting in lieu thereof “is likely to jeopardize”.
3 Skc. 4. (a) Section 4()(2}C)(Gi) is amended by striking
4 “120-day period” each time it appears and inserting in lieu
5 thereof “one-year period”.

6 (b) Such section is further amended by adding at the end
7 thereof the following new sentence: *“If at any time after is-
8 suing an emergency regulation the Secretary determines on
9 the basis of the best scientific and commercial data that sub-
10 stantial evidence does not exist to warrant such regulation,
11 he shall withdraw it.”.

12 Sec. 5. (a) Section 7(c) is amended by adding at the end
13 thereof the following new sentence: “If an exemption apphi-
14 cant desires to seek a permanent exemption pursuant to sub-
15 section (h)(2) of this section, he may conduct a biological as-
16 sessment pursuant to this subsection.”.

17 (b) The first sentence of section 7(h}(2)(B) is amended to
18 read as follows:

19 “(B) An exemption shall not be permanent under sub-
20 paragraph (A) if the Secretary finds, based on the best scien-
21 tific and commerical data available, that such exemption
22 would result in the extinction of a species that was not the
23 subject of consultation or identified in a biological assessment

24 prior to or in conjunction with the Committee’s consideration

25 of such exemption”.
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SEc. 6. Amv_mmosozm 7(a), 7(b), 7(c), and 7(d) are amend-
ed by striking .:m:% endangered or threatened species” wher-
ever it oceurs and inserting in lieu thereof “any listed or
proposed endangered or threatened species”.

~(b) Section 4(f) is amended by adding a new paragraph
(6) to read as follows:

“(6) Notwithstanding the requirements of subsection
4(b) and of paragraphs (1) through (5) of ::.m subsection, if
the Secretary determines pursuant to section 7 that an
agency action is likely to jeopardize the existence of an -
dangered species or threatened species proposed pursus i
this section, or adversely modify the proposed critical habita
of such species, the Secretary shall within 90 days of such
determination either publish in the Federal Register a final
regulation adding such species or critical habitat to the list
published pursuant to subsection (c) of this section, or with-
draw the Sncbmao: v._.ovoazw such listing.”

SEC. 7. Section 7(®)(2)(A) is amended by striking “not
later than 90 days after the completion of the consultation
process.” and inserting in liey thereof, “not later than 90
days after the eo.EEmacz of the consultation process, or, in
the case of a permit or license applicant, not later than 90
days after final agency action has been taken on the permit

or license application.”.

. Calendar No. 161

9612 CONGRESS

S ] No. 96-151
18t Sesston

M. SENATE m Rerorr

ENDANGERED SPECIES ACT AUTHORIZATIONS

May 15 :.ommm:_z,.m day, ApriL 9), 1979.—Ordered to be printed

Mr. CuLver, from the Committee on uw:ino.:am:n and Public Works,
submitted the following

REPORT
together with

ADDITIONAL VIEWS

[To accompany 8. 1143]

i i ic Works, reports an
tee on Environment and Public Works, orts
oam‘wumﬂm%%wmsm m~ Maiwv , to extend the authorization for ﬁ:;wm:w:o_ﬂ_m
for the Endangered Species Act of 1973, and for other purposes a

recommends that the bill do pass.
GENERAL STATEMENT
1973 LAW

The Endangered Species Act of 1973 was the first mgruwmmﬂwﬂ:“mrwhu
ize a comprehensive national program ?:..m::w n_o:wmmwﬂm son of en-
dangered or threatened species of fish, wildlife, and p s, :::mﬁ. e
mﬂﬁmg, an endangered specics is one which is in ___.__.a_:_o Inte dunger of
extinction; a threatened species is one which is likely
dangered in the foresceable future. - . o Seerctary

The Secretary of the Interior and, for :_z::e_mﬁ.aﬁamwmw. :,z. ?.omom-
of Commerce are directed to list and issue regm :m_ozm:; jie protec-
tion of endangered and ::.R:mw.a._ mq_vi._aw..ﬂ__mom_”wwi %”:_:m:::li
i iv ; rith, and provide C
Into cooperative agreements with, ) le tech G
mwmmmgzwo to, qualified States for m_von:,w oosmMMw.zh_ﬁszmﬂm.mo_. Al

i otecti 1 s a key elemen > .
Since protection of habitat i \ , ¢ protection of all
i ) Secretary of the Interior
species, the act authorizes the Se A eri ho Hecre-
. i i - the conservation and propag
tary of Agriculture to acquire Jand for ! opaga
Sow of affected plants and animals. Furthermore, section 7 of
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directs each Federal agency to insure that its actions do not jeopardize
listed species or result in the destruction or adverse modification of
their critical habitat. -

1978 AMENDMENTS

Last year Congress approved the Endangered Species Act Amend-
ments of 1978 (Public Law 95-632) which extends through March 31,
1980 the budget authority for the Secretary of the Interior and the
Secretary of Commerce to carry out their responsibilities to protect
endangered species. While the Senate version of last year’s bill con-
tained a 3 year authorization, the conferees accepted the House pro-
posal for a 115 year extension. The budgetary levels authorized by
Public Law 95-632 were $23 million for the Department of the In-
terior and $2.5 million for the Department of Commerce for fiscal year
1979, and $12.5 million for each agency from October 1 through
March 31, 1980, when the authorization expires,

Last ycar’s amendments also made substantive changes in the law,
which were intended to provide a mechanism for the resolution of
irresolvable conflicts arising between the act’s mandate in section 7
to protect endangered species and other Federal activities. Testimony
presented at subcommittce hearings during July 1977 and April 1978
indicated, because of the rigid nature of the act, these conflicts would
increase in the future.

To provide the needed flexibility, the amendments established a
seven-member Endangered Species Comniittee, composed of the Sec-
retaries of the Interior, Agriculture, the Army, and the Administra-
tors of the National Oceanic and Atmospheric Administration and the
Environmental Protection Agency, the chairman of the Council of
Economic Advisors, and a representative of the Governor of the State
or States affected by the proposed Federal action. The committee is
authorized to review cach conflict and determine, based on a number
of critria set forth in the law, whether the project should be exempted.
modified or terminated.

Before a proposed agency action can be considered by the commit-
tee, however, a review board must determine that the agency proposing
the action has consulted in good faith with the Fich and Wildlife
Service or the National Marine Fisheries Service, and that all other
alternatives have been examined. This provision essentially codified
existing procedures concerning consultation requirements,

In its first action in a special expedited process set up by the 1978
amendments, the - Endangered Species Committee decided, unani-
mously, to exempt the Grayrocks Dam and Reservoir project on the
Laramie River in Wyoming, a project sponsored by the Rural Electri-
fication Administration and the Missouri Basin power project after
imposing mitigating and cnhancement measures to ensure that the
project would not destroy the critical habitat of the endangered whoop-
Ing crane. At the same time the committee agrecd, again unanimously,
not to exempt the Tellico dam and reservoir, a Tennessee Valley
Authority project located in Tennessce.

Other provisions of the 1978 law were intended to improve the
process whereby specics or their critical habitats are designated. These
include requirements for improved public notice and hearings and
analyzing the economic impact of critical habitat designations.
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SecTION BY SECTION ANALYSIS

izati ires in the middle of fiscal year
the current authorization expires in th dd .
E%mnﬂ%mmn@gﬂawiom on Environment and W%UWn Src:.Mm M,__wwq%wwﬁw
thorizati islati 5 . On April 3, ,
tion legislation by May 15, 19 3 e
Wm%%%%ﬂﬂ“ﬂmo on w‘wmmo:anm Protection no:mcmwmmm”.m hear _:mﬁewm MMMM@MQ
i S y ization amounts. Testimony was rec
mine the necessary reauthoriza B erion e Department o
ials from the Department of the Interior, . ent
MMM%%Mm and the General Accounting Office, as well as from several
national conservation groups.

SECTIONS 1 AND 2. REAUTHORIZATION

i . : t annual au-
ction 1 continues through fiscal year 1982 the current ¢
gm_mgﬁo: of $600,000 ?szo. m_m.;usmmﬁ%om%mmﬁw Mﬂ.wmﬁzmwﬂwﬁ Act
Section 2 extends the authorization for ‘ndal zered N pecies Lt
el of $23 million in fiscal year 1980, $25 million in fiscal y v
wwmﬂ _MMQ $27 W.::o: in fiscal year 1982 for the Co@:l._:o:m i._m_wmzmﬂz
terior. The Commerce Um@:i%mi_ piroﬂdmwrﬂw n%%ﬁw_mw:woﬁw ::m%i
ar 1980, $3 million in fiscal year a 3.5 mi
Wmﬂ% W%MM Huoammrw_:m be noted that the amounts authorized for vwﬁw
agencies in fiscal year 1980 are $2.5 million below those H.macﬁﬁa:m ol
by the committee in its March 15 report to the Senate Budge
Oomﬁ_mmﬁmmw.mimngao: has recommended an m:.nrhzum:oawoﬁ%G.w :m_o_m
lion for the Interior Department and $2.4 million for the oBBmma:.
Department in fiscal year 1980, and such sums as may be :onawmwmw for
both agencies in fiscal year 1981 and fiscal year 1982. wmo::mo w Mon-
ministration’s budget request was prepared subsequent to the % act-
ment of the 1978 amendments, this request does not oo::::.m: _Hm_.mr-
funds for the Fish and Wildlife Service or the National Zz__ ine w.:
eries Service to carry out the new responsibilities for no:J: ﬁ_ﬁmﬁf m
the other Federal agencies, analyzing economic impacts of m_ w wc _mwr
species listing, and implementing species recovery plans, a ~ 0 : 1
are mandated in the 1978 amendments. The azz_wismcoz .oﬁ,wm om:n
tained in the committee’s bill reflect the committee’s estimates fo!
Tunds needed by the two agencies to meet these new Bp:&.ﬁﬁ. | q
During the subcommittee’s reauthorization hearing, it was QWE—M
that the FWS fiscal year 1980 budget does not contain mcaﬁo.ﬂ unds
to carry out a proposed recovery plan for the California nc:ﬁ_o_: WNM
of America’s outstanding endangered species. This nmoo<m~~..< J mm._o ns
been developed pursuant to a report produced 3.:2& by t :wH * uhﬁ %@
Audubon Society and :5~>5M~m§m= %_.E;w_—wm,_wﬂmm.Bmmm:m:mMnr.ma ww
€o s that not more than 40 of the creatures re ) !
wsm_oﬂwﬁwumwumhi of research, habitat cwo?o.:o,: and QM :<% ﬂo%.w-
gation is the sole hope for saving North America’s lar mmm _m . -@ e
Tore, section 2 specifically authorizes the necessary funds becaus
the importance of the program.

SECTION 3. CONFORMING AMENDMENTS

A biological opinion issued by the FWS or NMFS oosnmwizm ﬁwm
potential .w_:mx_oa of a Federal action on a threatened or en wﬁﬁnﬁ:wm
Species or its critical habitat speaks in terms of whether the action
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likely to jeopardize” the spec i iti
i | 'ze 1he specles or its critical habitat.

MMMMW ﬁw Jeopardize” is Jused because the fundamental anw i

se :om. .m?v MM the act is that Federal agencies insure their actjq,

S0 ot _wmwm.m,w ‘mm_wzwrm noiw:%mm mNanmzom of an endangered or zﬁpﬁm
1 S, completion of a proposed action b 1

agency would be Emosmwmam:n with its secti lgation of the coer

agency wou 1 A ction 7 obligat i

is m..wm y Mo Jeopardize the continued existence of a mvamMM.: o the setn

o) oﬂ mﬁ-w:ﬁzﬂﬂwww: 2,.,@ subject of ﬂamw otential conflicts, the

ardize” was generally adopted th s
1978 amendments, For Instance, moo%oz 7 ?Vv,umn:m.mm m;&mﬂwmwm%%ﬁ

to conduct a biological assessment of a proposed action to determine

If the action “is likely to ; ”
) kel jeopardize” any threatened

MWMMmMV MMM%m%W%E oM .Huzwmo Law 95-632, ro:dc%% Mwmmwm Mﬂw
fc oi the act in this regard. In section 3 (11 1 .
1rresolvable conflict” is defined as g ¢ ituati o ene on
would jeopardize a species or criti .Jmm Mmﬁo: et Al netion
(1) states that cuei ey les or lcal habitat, Similarly, section 7( )
g 1 1fled applicants may apply for an e tion i
Secretary issues a Eo_on_o%cggo: mgas%ﬁﬂpe the HumMMﬁm hmm.ww_ Mmm

:mw
gation of

volved may jeopardize a species or its habi

In order to avoid confusion resultin  fron: > i

I ( g from the use o

MWm committee bill changes both of these phrases nOMm mmww%mmﬂspﬂﬁy

wmw consistent with other provisions of existing law, Y i
il m Mmdsazﬁmo nwnomsusmw that data concerning a potential jeopardy
situati mnaﬁw :mﬁ € s complete in some situations as it is in others
the cmmwm of :_M vmmnnqmmwun%oﬁﬂ% " uzmmiwsa Jata avan Jeopardy "
the conclusion of the consultation vmwmwmﬂmnﬁi data available to himat

SECTION 4, EMERGENCY RULEMAEING

f

normal rulemaking procedures,

s a result of the new requirem ,

« W requirements set forth by Publj 32
Mroumﬁgwm time required for rulemaking now N:m_m mwooW»M Nﬂm.wm,
:A”o v&mﬁ, mn. longer than the 120 day limit. Therefore, section 4 of
(e, mrmsmﬂ ownww«wﬁwwmmzw% %mﬁ:m%o: cmmm&,a for 1 year, except
| r e required to withdraw the iisting if he
W:Em at any time, based on substantia] showing using :M hhmm_mommn.wma
and commercial data available, that the emer.

,.imnm or that the species should not in fact be MMMW condition no longer

SECTION 5. PERMANENT HNHgnv.HmO.z

Under the 1978 amendments when
. ] ents, an exem
%ﬂmﬂsm%mm m.vm_emm Committee, the exemption is a permanent, blanket
inm%zzm c_v a __ species for purposes o completing the action, pro-
7oy that a brological assessment has been conducted under section
- Section 7(c) requires a Federa] agency to conduct a biological

assessment for an action for whi i
e aoment for an 1 for “n. ch no construction had begun when

ption is granted by the
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Under present law, however, if the Secretary finds that such a per-
manent exemption would result in the extinction of a species, the En-
dangered Species Committee would have 30 days to determine whether
the exemption should be granted, notwithstanding the Secretary’s
determination,

Legislative history clearly states that it was the intent of Congress
that this provision should apply to both new and ongoing projects. In
addition, Congress intended that the permanent exemption would be
reconsidered only in instances where the permanent exemption would
cause the extinction of a species which was (1) discovered subsequent
to the time the permanent exemption was granted, and (2) was not the
subject of consultation or had not been identified in the biological as-
sessment. This intent, however, is not clear in Public Law 95-632.
Accordingly, the committee bill clarifies these points. It also author-
izes the preparation of biological assessment on actions for which a
biological assessment is not currently required.

It is important that before it grants a permanent exemption the
Endangered Species Committee be fully aware of the impacts of the
Federal action on all listed species. It is essential, therefore, that a
Federal agency’s biological assessment and consultation with the FWS
and NMF'S be as complete as practicable, so as to provide the commit-
tee with all relevant information concerning listed species in the area
impacted by the activity and the anticipated impacts. For the same
reason, it is essential that all reasonable and prudent alternatives to
the project be considered during the course of the consultation process.
Although a permit or license applicant should be given an opportunity
to participate in the consultation process, the committee recognizes
that the ultimate responsibility for compliance with section 7 remains
with the Federal agency.

SECTION 6, CONSULTATION ON PROPOSED AND CANDIDATE SPECIES

U:l:m?»m_&ooiim:mm,mroﬁ.ms,:F.Qm:aw=_>oeo__:~m=m038
recommended that Federal :Nm:ommmwm. required to consult with FWS
and NMFS not only on species which have heen officially listed as
threatened or endangered, but also on species which have been mm.o-
posed for listing, and on candidate species which the Service has been
petitioned to consider for listing. Consultation results in the issuance
of a biological opinion by FWS or NMFS which states whether the
proposed Federal action is likely to jeopardize the existence of the
Species. If a finding of jeopardy is made, the project agency may
make no irreversible or irretrievable commitment of resources unless
consultation yields an acceptable way to complete the proposed action,
or until the section 7 exemption process is completed, .

While the intent of the GAOQ amendment is to insure early iden-
tification of potential species/Federal action conflicts, mandating con-
sultation on all candidate species is impractical, since the service re-
ceives hundreds of petitions to list species. many or most of which do
not need the protection provided by the Endangered Species Act and
are therefore never listed. .

It is reasonable, however, to require consultation on proposed spe-
cies, since such species will have been the subject of substantial review
and consideration by the Secretary and there is some likelihood that

89-690 O - 82 - 89
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they will be formally listed as endangered i
] \ q ang or threatened. It is essen.
MMW. raozme.wﬁ .93 work on a project not be unduly Qm_mwomﬁwwmw%a
Sec MH mmm ﬁcmﬂawmﬂ U_WMMJMN S__n_mm.z:w proposed m%mnmmm. Therefore, the
litte uire sultation on proposed species. bu ir
Mﬂﬂn if “jeopardy is determined, the annmm_?, 5%& :.:E:Q %mm_hw”
m_a mmwa. nm.a::ﬁm or withdraw the proposed listing and critical habitat
¢ Goaw lon notwithstanding the requirements contained in section
(b) (4) and 1(f). Nonetheless, it is expected that the Secretary com-

ply with these requirements to tl racti i
AN :B:waﬁm o the fullest extent practicable given the

SECTION 7. SUBMISSION OF AN EXEMPTION APPLICATION

The act presently states that an exemption applicati
mitted to the Secretary within 90 days m_m:wq nWWW%MﬂM:J_%M mw%:
ooﬂ%ﬂmgm and a biological opinion issue. Applications eligible for
reviews by the Review Roard and the Endangered Species Committee
would be those which in the Secretary’s judgment meet the criteria for
an eligible application set forth by the Secretary pursuant to section
7(f). When a permit or license is involved, however, the 90 day limit
could expire before the permitting agency decides to deny the appli-
ow.Boz. thereby foreclosing the applicant’s opportunity to apply for an
exemption. The committee bill clarifies that where a permit or license
1s involved, the exemption applicant has 90 days after final agency
M_.n:oﬁ on a permit or license to apply for an exemption, This —wﬁol.-
wwg 1s intended to clarify provisions of existing law with respect to
e timeliness of an exemption application where a perniit or license
wwvrow:n 1s involved. A permit or license applicant, as defined by sec-
owonwmw.w Cmv owmﬁrm act, is any person whose application for a permit
or lce .Mm as been denied primarily because of the application of
It is not the committee’s intent in this amendment to f
preclude the review of any exemption application a:E.EﬁME%»ﬂmﬂﬂw
before the Endangered Species Committee or the Review Board.
The committee reiterates. however, the intent of the 1978 amendments
that an application shall not be considered by the Review Board until
final agency action has been taken on the permit or license application.

Otuer Porxts

There are several points concernin i

[ g the Endangered Species Act
which should be addressed. Although these Euzeww do :ovn warrant
amendments to the law, some clarification would be useful.

LISTING OF POPULATIONS

In testimony before the Resource Protection Su i i
3, officials from the General Accounting Oaamm..mwmmﬁﬁwﬂmm wﬂ.mwwﬂh
subcommittee consider an amendment to the definition of species cur-
rently contained in the act which would prevent the FWS from listing
Nmom_.nvr_nw:%._g:& populations of vertebrates as threatened or
endangered. It is the GAQ’s contention, based on & draft report which
it has conducted on the administration of the act, that F\WS has inter-
preted the term “species” to include any population of the animal,
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regardless of its size, location or total numbers. According to the GAO,
this could result in the listing of squirrels in a specific city park, even
though there is an abundance of squirrels in other parks in the same
city, or elsewhere in the country.

The FWS and NMFS, on the other hand, oppose such a change on
the basis that it would severely limit their ability to require the appro-
priate level of protection for a species based on its actual biological
status. For instance, under the GAO proposal FWS would be aﬁ:m%m
to provide the same amount of protection for the bald eagle popu ation
in Alaska, which is healthy, as for the bald eagle population in the
conterminous states, which is endangered. One of the weaknesses of the
1969 act which was corrected in the 1973 amendments was the inability
of the FWS to adopt different management practices for healthy,
threatened or endangered populations.

The committee agrees that there may be instances in which FWS
should provide for different levels of protection for populations of the
same specics. For instance, the U.S. population of an animal should not
necessarily be permitted to become extinct simply because the animal
is more abundant elsewhere in the world. Similarly, listing of popula-
tions may be necessary when the preponderance of evidence indicates
that a species faces a widespread threat, but conclusive data is available
with regard to only certain populations.

Nonetheless, the committee is aware of the great potential for abuse
of this authority and expects the FWS to use the abality to list popula-
tions sparingly and only when the biological evidence indicates that
such action 1s warranted,

TELLICO DAM

The committee did not approve an amendment which was introduced
during markup on May 9, 1979 to exempt from the Endangered Species
Act the Tellico Dam and Reservoir, located on the Little Tennessee
River near Tellico Plains, Tenn.

The Tennessee Valley Authority (TVA) initiated construction on
the Tellico Dam in 1968. In March 1977, however, the 6th Circuit Court
of Appeals ruled in 77il7 v TV A that work on the project, which was
90 percent complete, would have to be terminated since its completion
would destroy the critical habitat of the snail darter, an endangered
fish. This decision was upheld by the Supreme Court in June, 1978.

In its first action under a special, expedited review procedure estab-

“lished by Public Law 95-632, the Endangered Species Comnmniittee, by
unanimous vote, ruled that the Tellico Dam could not be completed as
originally planned by TV A, because the project did not qualify for an
exemption under the criteria set forth in the Jaw. As a result of the
Endangered Species Committee’s actions, an amendment to exempt the
dam from the act was proposed during conimittee markup.

The law requires that before the Endangered Species Committec may
grant an exemption for a Federal action, it must determine, first, that
there are no reasonable and prudent alternatives to the action, and sec-
ond, that the benefits of the action clearly outweigh the benefits of
alternative courses of action which are consistent with conserving the
species. In a December 1978 report entitled “Alternatives for Com-
pleting the Tellico Dam.” TVA identified a reasonable and prudent
alternative to the dam, known as the river development proposal.
Under this plan, a portion of the dam would be removed and the river
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would remain free-flowing. The river basin could then be developeq
for agriculture, forestry, hght industry, and other uses compatible with
the conservation of the snaj] darter.

Furthermore using largely TVA’s own calculations, which had been

minimize these conflicts. The action of the H:.m::nmn..mﬁ. wﬁ%mmﬂw
to n ittee on the Tellico project has not been shown to a o straved
( :::ﬁ statutorv mandates under which it operates so as Mﬂ_:, .W.
?.m_.w__.emwmm:f revision of the decision. For these reasons, the Commi
CONYTess s

B —— e

confirmed by outside sources, the Endangered Species Committee de.
termined that the annual benefits of the dam, set at —.72, did not
clearly outweigh the benefits of the river development alternative, de-
termined to be —1.2. For these reasons, the Endangered Species Com.
mittee determined that the dam did not meet the requirements set forth
by law and therefore denied the exemption,

Proponents of the dam claim the Endangered Species Committee
did not accurately calculate the costs and benefits of the Tellico Dam
and the river development alternative. Those who support the Endan-
gered Species Committee’s decision, on the other hand, point out that
the benefit-cost information contained in the Endangered Species
Committee’s staff report, which formed the basis for the Tellico de-
cision, was derived largely from TVA’s own calculations. Further-
more, before it was presented to the Endangered Species Committee,
the report was reviewed and concurred in by the staffs of each per-
manent committee member, including that of Charles Schultz of the
Council of Economic Advisors. The report has since been circulated
to and has been praised by numerous economists throughout the
country. Proponents of the dam also argue that a viable population
of snail darters has been established on the Hiawasee River and that
the fish is thus no longer endangered. This assertion, however, is dis-
puted by biologists from the Fish and Wildlife Service.

It is the view of the committee that these matters were considered
adequately and fully by the Endangered Species Committee during
their deliberations on the Tellico exemption. Furthermore. section
7(n) of the Endangered Species Act, which provides for judicial re-
view of decisions made by the Endangered Species Committee, antic-
ipated that the courts, and not the Congress, would be the appro-
priate forum for addressing these concerns, A petition for review of
the Tellico decision has already been filed with the 6th Circuit Court
of Appeals in Cincinatti. :

Congress developed the exemption process pursuant to Public Law
95-632 after 2 vears o intensive consideration and debate, during
which time it was established that conflicts between Federal actions
and endangered species would very likely increase in the future, Tt is
essential to avoid ad hoc congressional review of, and specific exemp-
tions for, these actions, since Coneress has neither the time nor the
eXnertise to evaluate the many biological, engineering, economie, and
other technical issues connected with the consideration of an exemp-
tion. Perhaps the strongest aspects of the new process is that it man-
dates close cooperation between a Federal action agency on the one
hand. and the FWS and NMFS on the other hand, since an action can-
not be considered for an exemption unless every effort has been made

to resolve the conflict.

Had the Environment and Public Works Committee approved an
exemption for the Tellico Dam. thereby nullifying the decision of the
Fndangered Species Committee, it wonld have seriously undermined
the new nrocess before it had been aiven a reasonable chance to work.
and would have discouraged good faith attempts by Federal agencies

tee decided not to approve the exemption.

RovrrcaLt Vortes

Section 133 of the Legislative Reorganization .\ct of 1970 and the
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Estimate or Costs
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Should the committee so desire, we would be pleased to provide fur-

ther details on this estimate.
Sincerely, . ,

Avice M. Rovun, Director.

CoxcressioxaL Bupeer OFrIcE—CosT STIMATE

1. Bill number : Not yet assigned.

2. Bill title: The Endangered Species Act Amendment of 1979,

3. Bill status: As ordered reported by the Senate Committee on En-
vironment and Public Works, May 9, 1979,

~4.-Bill purpose: The bill authorizes the appropriation of $600,000
for the Endangered Species Committee for cach of the fiscal vears
1980, 1981 and 1982, This committee reviews applications from federal
agencics to determine whether to approve a Federal action that jeo-
pardizes the continucd existence of any endangered species or results
on the destruction of the endangered species’ habitat.

The bill authorizes the appropriation of $23.5 million for fiscal vear
1980, 225 million for fiscal year 1981 and $27 million for fiscal year
1982 for the U.S. Fish and Wildlife Service (USFWS) to carry out
its responsibilities under the Endangered Species Act. These respon-
sibilties include the determination of endangered species, the develop-
ment and implementation of plans for the survival of endaneered
zpecies. and the determination of whether a Federal action jeopardizes
the existence or habitat of an endangered species. The National Oceanic
and Atmospheric Administration (NOAA) is also authorvized 32.5
million for fiscal year 1980, $3.5 million for fiscal year 1981 and $4.0
million for fiscal year 1982,

In fiscal year 1979, $600.000 was authorized for the Endangered
Species Committee, $23 million for the TSFWS and $2.5 million for
the NOAA activities covered by this bill.

5. Cost estimate:

Net additional authorization:

Fiscal year: Millions
1980 o o e e e m 1.3
1081 e 291
1082 e e e 31.6
1988 e ———
1084 e e emn

Estimated outlays:
Fiscal yvear:

1080 e e -« 12
108 e 26.3
198 e 31.3
1088 e eceem - .2
1084 e e ammee

The costs of this bill fall within budget function 300.

6. Basis of estimate: For fiscal year 1980, the net additional author-
ization represents the net change to authorizations already existing.
The bill inereases the 1980 authorization for the USFWS from $12.5
million to 823 million. and for the Endangered Species Committee
from $£300,000 to £600.000. The $2.5 million anthorized in :_._m ?: for
NOA A in fiscal year 1930 represents a decrease from the existing au-
thorization of $12.5 million. (The 1979 NO.A\ appropriation for this
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purpose is $2.3 million ; the President’s budget request for 1980 is $2.4
million.) The 1980 auhorization level also includes $500,000 for im-
plementation of the recovery program for the California condor.

For the purpose of this estimate, it is assumed that the full amounts
authorized will be appropriate. Outlays are estimated by applying a
2-year spendout rate to the level of appropriations authorized for
NOAA, USFWS and the expenses of the review committee. The 2-year
spendout is estimated to be 90 percent the first year and 10 percent the
second year, based on consultation with NOAA and USFWS.

7. Estimate comparison : None.

8. Previous CBO cstimate: A cost estimate was prepared on May 9,
1979 for the corresponding House bill, HR. 2218, as ordered reported
by the IHouse Committec on Merchant Marine and Ficheries. That bill
provided a higher authorization level in fiscal year 1980, but lower
authorizations for fiscal years 1981 and 1982.

9. Estimate prepared by : Jim Manaro.

10. Estimate approved by :

C. G. Nvcrors
(For James 1. Blum,
Assistant Director for Budget Analysis).
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ADDITIONAL VIEWS OF MR. BAKER

Over the last few years the Endangered Species Act has occupied a
considerable amount of the working time of the Environment and
Public Works Committee’s Subcommittee on Resource rotection. I
have been particularly interested in the action of the committee on this
subject due to the act’s impact on the Tellico Dam project located in
my home State of Tennessee and because T am convinced that unless
some reasonable flexibility is incorporated into this legislation that it
will be misused in the future. Such misuse may well jeopardize the
ability of the act to meet its legitimate objectives.

Legislation sponsored by Senator OL:;. and me—and enacted by
the Congress late last year—established a review committee to rule
on the relative merits of construction projects and endangered species
in cases where there was an “irresolvable conflict” between the two.

One such controversy arose in Tennessce 4 years ago, pitting the
Tellico Dam——already 80 percent complete at the time—against the
newly-discovered snail darter, which was then thought to exist in only
a single stretch of the Little Tennessee River.

Evidence gathered since this issue was first joined indicates that the
“irresolvable conflict” between the dam and the snail darter turns out
not to be irresolvable at all.

"The snail darter was found to thrive in at least two other locations
in Tennessee. Indeed, he scems to be doing much better in the two
other locations than in the one where he was first discovered.

Let me stress that this is fine with me. T have nothing personal against
any snail darter. May their tribe increase. But just as the snail darter
became a symbol of ‘the inflexibility of the Endangered Species Act
and led to the establishment of this review committee in the first place,
the snail darter has now become the symbol of the excessive latitude
which the review committee has claimed for itself.

The committee undertook to decide this case despite the evidence of
studies by the Tennessce Valley Authority and the U.S. Fish and
Wildlife Service which found that the Tellico Dam site is not the only
habitat in which the snail darter now thrives. This information should.
if objectively considered. have indicated that no irresolvable conflict
thus exists, and therefore that the jurisdiction of the review committee
should not apply in this case.

Having ignored or at best given only a summary analysis to this
information and claimed that jurisdiction anyway. the review commit-
tee then ruled that the Tellico Dam should not be completed—even
though it is 95 percent complete already. The reasons the committee
cited were not environmental reasons but cconomic reasons—and that
reasoning was in itself false. The “river alternative” recommended by
the committee will cost more to complete than the dam project as
planned, and will provide fewer benefits.
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Clearly the committee has exceeded its charter in this case. Clearly
the Congress did not intend that the committee should rule on the gen-
eral cconomics of public works projects even after environmental con-
cerns had been satisified. Clearly we must establish the limits of this
committee’s power—and the formal removal of the Tellico Dam case
from the committee’s jurisdiction is the most obvious first step in that
process.

I am seriously concerned that if present trends continue. the Endan-
gered Species et will be diverted from ‘its original intent as the
means of protection and management of endangered species and be
used instead as a convenient device to challenge any and all federal
projects.

The science of taxonomy, as we have learned too late, offers op-
ponents of Federal public works projects a virtually limitless arsenal
of weapons with which to do battle.

We who voted for the Endangered Species Act with the honest in-
tention of protecting such glories of nature as the wolf, the eagle. and
other natural treasures have found that others with wholly different
motives are using this noble act in conjunction with sciences present
inability to place a relative value on any particular species for merely
obstructive ends.

That is preciselv what has happened in the ease of Snail Darter v,
Tellico Dam and if this perversion of the law is allowed to continue.
the law itself will soon stand in jeopardy.

We must not let that happen. It need not happen if rigidity gives
wav to reason and if anthority is exercised with prudence and restraint.

These were my goals in offering in committee my amendment to ex-
empt the Tellico Dam. T am sure that many of mv colleagues in the
Senate share my concerns and would agree that if the Endangered
Species Committee could not after their review exempt the Tellico
project that few if anyv of the so-called irresolvable conflicts which are
certainly ooing to arise in the implementation of this act are going to
be given fair and reasonable consideration for an exemption. T think
that mv amendment would send a message to the Endangered Species
Committee that the Congress intends this type consideration in the

future.
’ Howarp H, BARER, Jr.

Craxers 1v Existine Law

In the opinion of the committee. it is necessary to dispense with the
requirements of subsection (f) of rule XXIX of the Standing Rules
of the Senate in order to expedite the business of the Senate.
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[From the Congressional Record, June 13, 1979)

SenatE CoNsipERATION AND Passage or S, 1143

ENDANGERED SPECIES AcT AvurnorizaTions

The Presioine Orricer. Under the revious order, the Sen i
w%ﬂmmoom& to the consideration of m.mzw, which the &mwm immomﬁﬁ

The assistant legislative clerk read as follows:

A bill (8. 114 izati i
Bered Species Act of 107, and for anar ocon OF APPOpriations for the Bndas.

The Senate proceeded to the consideration of the bill. :

The PresiNg OrFicer. Debate on this bill is limited to 1 hour, to be
equally divided and controlled by the Senator from Iowa (Mr. Culver)
and the Senator from Tennesseo (Mr. Baker), with 80 minutes on any
amendment in the first degree, with 20 minutes on any amendment
in the second degree, and with 15 minutes on any debatable motion
appeal, or point of order. ’

Mr. Roserr C. Byrp. Mr. President, I ask unanimous consent that
no call for the regular order bring this bill down.

The Presing Orricer. Without objection, it is so ordered.

Mr. Roserr C. Byrp. Mr. President, I ask unanimous consent to
proceed for 2 minutes on other matters,

The wanm::zﬁ OrrFicer. Without objection, it is so ordered.

. Mr. Curves. Mr. President, the pending legislation before the Senate
1s one, I am afraid, which is threatening to become an annual event,
the reauthorization of the Endangered Species Act.

Although the Senate provided a 3-year authorization last year, the
conference committee accepted the House proposal for a 114-year ex-
tension. Because funds expire halfway through fiscal year 1980, reau-
thorization legislation must, therefore, be considered again this year.

This bill, S. 1143, would provide for a 3-year extension at levels of
$23 million in fiscal year 1980, $25 million in fiscal year 1981, and $27
million in fiscal year 1982 for the Department of the Interior.

The Commerce Um%m;Sm:e authorization totals $2.5 million for
fiscal year 1980, $3 million in fiscal year 1981, and $3.5 million in fiscal
year 1982,

In addition, the legislation continues through fiscal year 1982 the
current annual authorization of $600,000 for the Endangered Species
Committee. Hopefully, the ink will be dry on this bill before we once
again debate this issue.

The wzmp.:mc_.m@ Species Act is one of the most significant and pro-
found laws, in my judgment, ever to be adopted by our Nation. Its pas-
Sage was a recognition, and a woefully late one, that our development
activities were responsible for destro ing forms of life which were
present as a result of a process which egan with the first appearance
of life on Earth 314 billion years ago.

All species present today have been shaped by those forces, and they
have evolved and developed over a. period of time in which mankind’s
existence has only been a recent development.

Species and life forms appear, flourish for a time, and then disappear
forever. This is a natural process and one we must recognize as we

]
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consider this legislation today. Events shaped by our industrialization
over the past few hundred years have, however, led to a sharp accelera-
tion in the rate of extinction to the point where the natural processes
may be increased by a factor of hundreds or even thousands.

The chilling tragedy of this massive loss of species from our €cosys-
tems and biosphere will never be fully understood, lost are some whose
existence we never realized, and whose contributions to science and
mankind will never be known.

The Endangered Species Act is a first, a belated, and a noble attempt
to reduce these losses by requiring that our citizens and our Govern-
ment be aware of threatencd or endangered species, and that they plan
future activities to prevent these losscs. I'he act has without question
already had a positive effect in this regard. In the past 5 years, it has
probably been responsible for saving several species from extinction. -

The Endangered Species Act was reauthorized last year after con-
siderable debate, both in the Committee on Environment and Public
Works and on the Senate floor. The act was substantially amended,
resolving the act’s shortcomings while leaving it strong and viable.

As my colleagues may recall, one of the principal amendments
adopted provides a rational and responsible mechanism for resolving
intractible conflicts under section 7 of the act. This section requires
consultation between the construction agency and the U.S. Fish and
Wildlife Service (FWS), which implements the Endangered Species
Act. This consultation mechanism has led to the resolution of most
potential conilicts which have arisen under the act since 1973.

However, a limited number of conflicts has not been resolved through
consultation, and it appears likely that this will continue to be the
case. In anticipation of the intensifying pressure on Congress to weak-
en or repeal the act as a result of these problems, Senator Baxer and
I cosponsored last year an amendment to equitably resolve intractible
conflicts while at the saine time assuring maximum protection for all
endangered species. )

Briefly, the Culver-Baker amendment established a seven-member
Endangered Species Committee composed of the heads of six ,w; ederal
agencies and a representative of the affected State or States. The com-
mittee arbitrates those conflicts which cannot be resolved through
consultation. .

It does not interfere with the consultation process set up in the 1973
act. Only those conflicts which cannot be resolved by consultation are
brought before the Endangered Species Committee.

The Endangered Species (‘minmittec can exempt. a project from com-
pliance only if certain criteria have been met. These criteria require
the committee to evaluate social, cultural, economic, and other benefits
of the projcet as well as the ecological, educational, mﬁ.:.:»mmn, and other
benefits of alternatives which would conserve the species. The provision
is carcful not to undermine existing mechanisms to resolve conflicts
and in fact stimulates the resolution of impasses by requiring good
faith consultation between the action agency and the U.S. Fish and
Wildlife Service. ) . .

I am pleased to announce that this process is working well. The En-
dangered Species Committee has met to consider exemptions for two

projects, the Grayrocks Dam in Wyoming and the Tellico Dam in
Tennessee. After careful consideration the committee voted unani-
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mously to exempt the Grayrocks project, provided certain measures
are taken to protect the affected species, the whooping crane. The com-
mittee also voted unanimously not to exempt the ‘I'ellico Dam, finding
that the benefits of completing the project did not clearly outweigh the
benefits of alternatives which were consistent with protecting the en-
d red snail darter. - ) . ) .

The Endangered Species Committee is providing just what it was
intended to—a rational mechanism for resolving conflicts between
protection of endangered and threatened species and other legitimate
national goals and priorities. And, it provides a general solution to
these problems, thereby avoiding ad hoc exemptions and the emascula-
tion of the act as a result of the short-term pressures which, overlook
the importance of this law and the species it protects.

Mr. President, it is not possible to overstate the importance of keep-
ing the Endangered Species Act strong. Enlightened self-interest re-
quires that we do our best to preserve these species, which have evolved
over billions of years. o

1 wish before concluding, Mr. President, to express my appreciation
to all members of the subcommittee who have worked on this reau-
thorization effort, but particularly to single out the distinguished Sen-
ator from Rhode Island (Mr. CuAFEE), who has been .E&mwozwsza in
the way he has conscientiously involved himself in this subject matter
over the last 2 years, and particularly valuable in the contribution he
has made in fashioning the legislation before us today.

Mr. President, I reserve the remainder of my time.

The Presmine Orricer. The Chair recognizes the Senator from
Rhode Island. )

Mr. CuarEE. Mr. President, first I would like to pay tribute to the
chairman of our subcommittee, the senior Senator from Iowa (Mr.
Culver). He has really been a rock in his steadfastness, his consistency,
and his intense interest in this Endangered Species Act. I think all of
us in the Senate, and indeed in the country, owe him a debt of gratitude
for his tremendous interest in this field, SE.&: as he mentioned, is so
important not just to us but to future generations.

Mr. President, only 8 months have passed since Con last re-
authorized the Endangered Species Act. I must say that for me and to
others, I am sure, the 1978 amendments were somewhat of a painful
process. As Senators will recall, the chief action we took last year was
to provide a mechanism under section 7 of the act for the resolution of
these seemingly irresolvable conflicts between, on the one hand, the
endangered species, whether it is a flora, a fauna, or whatever it might
be, a magnificent conch or a tiny snail darter, and Federal actions, par-
ticularly construction projects, such as a reclamation project, dam, or
whatever it might be. A seven-member Endangered Species Committee,
composed of Federal agency heads—Departments of the Interior, Agri-
culture, Defense, Commerce, EPA, Council of -Economic Advisers—
and a representative of the States involved, was established to review
each conflict and determine whether the project should be exempted,
modified, or terminated. Before a project can be considered by the com-
mittee, a review board must determine that the construction agency has
consulted with the Fish and Wildlife Service or the National Marine
Fisheries Service, and that all alternatives have been examined.

During consideration of last year’s bill, I offered amendments to the
Endangered Species Exemption Committee proposal, to tighten up the

]
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process. Some suggestions were voted down, but others were accepted
0 our Environment and Public Works Committee. I felt strongly at
that time, and still do, that a strong lindangered Species Act is abso-
lutely necessary, whether we are talking about spindly legged spiders
or the majestic, easily admired bald eagle.

The Congress having gone through this detailed reauthorization
Pprocess late last session, 1 firmly believe that we need to give the 1978
changes a chance to work, Indeed, this is the spirit of the committee bill
pending before us, as ably summarized by subcommittee Chairman
Culver 1n his opening statement.

The Endangered Species Act Amendments of 1978 extended through
March 31, 1980, budget authorization for the Secretary of the Interior
and the Secretary of Commerce to carry out their responsibilities to
protect endangered species. The bill now before us extends authoriza-
tion for the act through fiscal year 1982, It would provide $28.5 million
for fiscal year 1980, $25 million for fiscal year 1981, and $27 million for
fiscal year 1982 for Interior’s Fish and Wildlife Service to administer
its responsibilities under the act.

The Commerce Department authorization under this bill comes up to
$2.5 million in fiscal 1980, $3 million in fiscal 1981, and $3.5 million in
1982, Is it not refreshing, Mr. President, that when we say $3.5, we are
not talking $3.5 billion, but we are talking about $3.5 million

Finally, the current annual authorization of $600,000—imagine this,
what small potatoes we come in for—for the Endangered Species Com-
mittee is continued through fiscal year 1982,

The Environment and Public Works Committee believes that all of
these authorization levels are necessary to carry out both the act's origi-
nal mandates and the new requirements under the 1978 amendments.
. One of the new responsibilities under the 1978 amendments is the
implementation of the species recovery plans. I think this is of some
interest, Mr. President, particularly for those from the West. During
the reauthorization hearings we learned that additional support 1
needed to carry out a proposed recovery plan for one of America’s great
species, the California condor. I was astonished to discover that not
more than 40 of these magnificent birds still remain. I think they have
a wingspread of something like 12 feet.

It is my firm belief that an intensive program of habitat protection
and captive breeding is necessary to save North America’s largest bird.
Senator Culver and I have both received letters from interested orni-
thologist groups all over the world regarding the plight of the condor.
We had testimony before the committee from the National Audubon
Society. I am pleased to state that section 2 of the bill before us specifi-
cally authorizes the necessary funds for a recovery plan directed to-
ward this species, namely, the California condor.

Since enactment of the 1978 amendments, the Endangered Species
Committee has taken two actions, both of which the chairman touched
on briefly. On February 7, 1979, they voted unanimously to exempt the
Grayrocks Dam and Reservoir project on the Laramie River in Wyo-
:::%, and at the same time they voted unanimously not to exempt the
TVA Tellico Dam from the Endangered Species Act.

I must say that exemptions, in general, from the Endangered Species
Act cause me concern. But I do believe thai the Endangered Species
Committee process is a preferable one to individual congressional ex-
emptions. I do not think every exemption should come here to the floor
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of the Senate, project by project. Consultation requirements and other
criteria are better maintained under the committee process,

So along with our distinguished chairman, Senator Randolph, and
our subcommittee chairman, the distinguished Senator from Towa,
Senator Culver, I urge my colleagues to favorably consider this re-
authorization legislation for a most important program.

I reserve the remainder of my time, Mr, President.

AMENDMENT NO. 248

Mr. CuLver. Mr. President, I send an amendment to the desk and
ask for its immediate consideration. -

The Presiping OFricer. The amendment will be stated.

The assistant legislative clerk read as follows:

The Senator from Iowa (Mr., CULVER) proposes an unprinted amendment num-
bered 248,

Mr. CuLver. Mr. President, I ask unanimous consent that further
reading of the amendment be dispensed with.

The Presibine Orricer. Without objection, it is so ordered.

The amendment is as follows:

On page 2, line 14, strike “$3,500,000” and insert in lien thereof “$3,000,000"
and on line 15, strike “$4,000,000” and insert in lieu thereof “$3,500,000.”

On page 2, line 19, insert after “appropriated” a comma and the phrase “be-
ginning October 1, 1979,” and on line 21, after the word “condor” and before
the period, insert “, which sum shall be available until expended”,

On page 4, line 8, strike “4(b) (4)".

Mr. CoLver. Mr. President, this is a committee amendment, per-
fecting and technically correcting certain aspects of the bill in three
places. The first part of the amendment corrects two errors in the au-
thorizations for the Commerce Department. In the bill, the Com-
merce Department authorization is $3.5 million for fiscal year 1981 and
$4 million for fiscal year 1982. The correct amounts, which appear in
the committee report on this bill, are both $500,000 lower, $3 million
for 1981 and $3.5 million for 1982,

The second part of this committee amendment is a technical change
making it clear that the California condor authorization is for fiscal
wé:. 1980 and subsequent years until the money is expended. As the
anguage appears in the bill, it could have been interpreted to mean
that the authorization was for fiscal year 1979 only.

Finally, Mr. President, the third part of the amendment corrects a
reference in the bill. As printed, the bill would allow the Secretary to
make an emergency listing of a species without notifying the States or
allowing them to comment. This was not the intent of the committee,
The committee intended only that the Secretary be exempt under these
circumstances from paragraph 4(b) (4), which requires that an eco-
nomic analysis be done before determining critical habitat.

Mr. President, I know of no objections to the amendment.

The Presming Orricer. Is there objection §

Mr. Craree. I have no objection.

Mr. Curver. I yield back the remainder of my time on the amend-
ment and move the amendment.

The PresipiNg OrFicer. Does the Senator from Rhode Island yield
back the remainder of his time$
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Mr. Cuaree. I do, Mr. President. .

The PresipinGg Orricer. The question is on agreeing to the amend-
ment.

The amendment was agreed to.

The Presming Orrrcer. The Senator from Tennessee.

AMENDMENT NO. 249

Mr. Bager. Mr. President, I send an amendment to the desk and
ask for its immediate consideration.

The Presiping Orricer. The amendment will be stated.

The assistant legislative clerk read as follows:

The Senator from Tennessee (Mr. BaxEer), for himself and Mr. SASsER, pro-
poses an unprinted amendment numbered 249,

On page 4, after line 24, insert the following new section :

SEc. 8. Section 7 of the Endangered Species Act (16 USC 1536) is amended,
by adding at the end thereof a new susbection (r) to read as follows:

“TELLICO DAM AND RESERVOIE PROJECT

“(r) The provisions of this Act shall not apply with respect to the construction
and operation of the Tellico Dam and Reservoir Project in Tennessee. The harass-
ment, harm, kiiling, or wounding, if any, of any endangered species or threat
ened species attributable to the construction or operation of such project shall not
be deemed to be a taking of any endangered species within the meaning of section
9(a) (1) of this Act or the taking of any threatened species if a prohibition
against the taking thereof is imposed by regulations pursuant to section 4(d) of
this Act.”.

The Presiping Orricer. The Senator from Tennessee. .

Mr. Baker. Mr. President, this a stay order amendment. I will not
take a long time. This is the language of the exemption provision for
the Tellico Dam in Tennessee that was adopted last year in the House
of Representative during their consideration of the Endangered Spe-
cies Act.

We did not take this approach on the Senate side but instead de-
cided to set up a review committee to consider the relative merits of the
endangered species versus the continuation of a particular Federal
project. I now believe I made a mistake in taking that approach and I
am standing here to say so. . . . .

In the final analysis, what that committee did when it made its de-
cision on Tellico, in my judgment, was plain foolish. They did not
make a balancing judgment between the alleged endangered species
and the project. The chose to ignore the status of the darter and base
their decision on the economic desirability of the project.

The same authority of the Congress that set up the review board, of
course, could abolish the review board. Frankly, that was my first in-
tention because I think they did act in a way contrary to the intention
of the Congress. But I was persuaded, based on their performance in
one other case, that there was some usefulness in continuing that re-
view procedure, However, in the case of Tellico T have no alternative
except to return to the original source of authority, which is the Con-
gress itself, and address the question exactly as our friends in the
House of Representatives did last year. That is to exempt the dam.

Mr. President, some may say, “Why should the Tellico Dam have
special treatment $”
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I suppose that is the fundamental question I certainly would ask that
question if I were not familiar with the project. Let me outline & few
circumstances. .

To begin with, the Tellico Dam was authorized before the En-
dangered Species Act was even a gleam in anybody’s eye.

Much of the appropriation for this project was made before the En-
dangered Species Act was ever thought of, as far as I know. The dam
was put to contract and under construction and, T Lelieve, some 80
percent completed when the act was originally passed. The dam was
80 percent complete at the time the Endangered Species Act was
passed ! What we should have done, 1 suppose, was put a grandfather
clause in the act so it did not cover things like dams or projects that
were already over 80 percent completed, playing under the old rules.
But we did not do that. That was a mistake, too.

Oddly, enough, nobody ever heard of the snail darter, either, at
the time this dam was started. When the snail darter was discovered
somebody—1I rather suspect intentionally—set out to find a species
to stop this dam using this act.

Thus, the snail darter was discovered after this dam was 95 percent
complete—more specifically the species was listed and its critical hab-
itat was designated at the time this dam was 95 percent complete.

So I have the anomaly before me of a dam that was authorized,
the money appropriated, construction undertaken, 80 percent com-
plete before the act was passed, and 95 percent complete before they
got around to discovering the snail darter. What I am trying to do, in
effect, is grandfather the project. What T am doing is what that review
committee should have done. One of the most distinguished daily
newspapers in this city said that Senator Baker was mad about the
result of the review committee that he established. Mr. President, they
do not have any idea how upset I got about that decision, because I
was the one responsible for it. I do not like admitting I made mis-
take, but I flat made a mistake. I should have done what the House
of Representatives did overwhelmingly; that is, simply exempt the
dam.

However, I am here to say, Mr. President, that T support the En-
dangered Species Act, I am going to vote for final passage. I helped
write the thing. I have served since the day I came to the Senate on
the Committee on Environment and Public Works. T do not think
1 have to apologize to anybody for my environmental record, and I
have the scars and bruises to prove it.

At times such as this I am reminded of what one of my staff said to
me, after we passed the strip mining bill, “Senator Baker, you have
some of the maddest of friends and some of the strangest new ones I
ever saw.”

Mr. President. I have no apology to make for my commitment to en-
vironmental legislation, or for my actions with regard to this set. But
I simply cannot stand idly by and see a stultification of commonsense,
to see this act stop a dam that was finished, virtually, before the act
was passed and before the fish was discovered. I am not going to be-
labor the issue. I think that is the whole point. I think the dam ought
to be exempted. I think we ought to keep the review committee for re-
viewing future conflicts, I think we ought to keep the act. But. the
review committee ought to understand that when a dam was started
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before this act was passed, we ought to have a consideration of prac-
Som:@ and commonsense.

Goodness knows, there is little enough commonsense in this Govern-
ment of ours without flaunting our failures to act where we give them
the statutory opportunity. ]

I see my colleague from Tennessee (Mr. Sasser) on the floor. Be-
fore 1 use up my time, if I have not already, I should like to vield to
him if he cares to speak. ) '

Mr. Sasser. 1 thank my distinguished colleague for yielding to me,
Mzr. President. T wish to associate myself with the remarks he has
made here this afternoon,

Mr. President, 1 speak in support of Senator Baker's amendment
to this bill to reauthorize the Endangered Species Act. I share my col-
league’s support and recognition of the benefits of this act. I fully ap-
preciate the need for the continuation of this act to protect certain
species of plants and animals which might otherwise become extinct.
Wmoﬁmam@m., 1 oo:@ﬁ:ma« %e feel that the history surrounding the Tellico

roject 1n our State does not warrant the applicati -
AR vy e application of the Endan
Today’s consideration of the Tellico proj it g
cons; . ject and the impact the En-
dangered Species »Pm» should have over its future marks :v:.f.o.. deci-
sion for this womx. vﬁ.ﬁ.ﬁ years ago, an earlier Congress passed the
Endangered Species Act. This legislation was broadly written and has
been broadly interpreted to halt the construction of public works
projects which were already underway at the time that act was signed
mto law. I further point out that the same Congress and cach succeed-
ing Congress have passed appropriations bills which provide funds
Sﬂwﬂw::% and complete these projects.
"hile T was not a Member of that original Congress whic
v : gress which ap-
proved the Endangered Species Act, 1 do not believe that most of :wa,
Members who voted for that bill ever intended it to be used.to halt
MM%oM:ammm__wam Mmawm_owim:n._m %o not believe that those Members
y idea that the act would be used t i -
mmmmg e o halt congressionally man
sast year, I supported the committee’s amendment to th
r t e Endan-
gered Species Act to create a committee to deal with conflict situa-
tions such as the Tellico project. In lending my support to this con-
cept, I emphasized my view that the commmittee should give special
consideration to the degree of completion of the project involved. I
continue to feel that, as the state of completion of the project ad-
vances, it 18 not reasonable or prudent to consider certain alternatives
as options in completion of the project. In the case of Tellico. T do
not feel that the option to abandon the use of this dam for power and
mcmom oow_nmo_ mro:___m be considered an option.
. 1 remind my colleagues that, during the last Congress, the reauthor-
_Nmmrc: of the Endangered Species Act which was vmmwom, by the House
of Representatives contained a specific exemption for the Tellico proj-
me.m,ww gm_mnmowmwo :o.wm@ exemption was the advanced state of the
ct’s construction at the time tl ' i i
gm o oot 1e act’s requirements were applied
want all of my colleagues here to be aware of the histo
A | \ L re to be . story of the
Mo:ao project. The dam was begun in 1967, 6 years before Mvm En-
angered Species Act became law. The snail darter species which has
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become such a familar symbol in these debates, was not discovered in
wrm Little Tennessee River until 1975, 8 years after the project had

egun.

I agree with my colleague’s observation that perhaps there was, in-
deed, an effort to discover something in order to stop, slow, or mm_m%
this project. ’ ’

Today, the Tellico project stands 95 percent completed-—with more
than $100 million of the public’s money spent on the preparation of
this dam and reservoir. The TVA has successfully transplanted the en-
dangered snail darter to a similar habitat in the Hiawassee River. T
might say parenthetically, Mr. President, that T have heard from a
number of friends and farmers in the eastern part of Tennessee that
there are snail darters of a similar variety in creeks all around.

And the project continues to have the support of the local area resi-
dents who originally gave up their land to the TVA for the benefit of
the project.

. Mr. President, I have supported the continuation of this project
since coming to the Senate more than & years ago. I have also supported
continuation of the beneficial aspects of the Endangered Species Act.
Lask my colleagues to consider the factors I have outlined today in vot-
mg for Senator Baker's amendment. Tt is crucial that we get beyond
this 3:.?.0:330:. by providing an exemption for the Tellico project to
stop this retroactive application of the Endangered Species Act.

Mr. Baxer. Mr. President, will the Senator yield to me long enough
to ask for the yeas and nays?

Mr. Sasser. I yield to my distinguished senior colleague.

Mr. Baker. Mr. President, I ask for the veas and nays.

The Presmoing OFricer. Is there a sufficient second ! There is a suf-
ficient second,

The yeas and nays were ordered.

Mr. Sasser. Mr. President, as a matter of fact. polls taken in the
local area indicate that some 90 percent of the local residents support
the Tellico Dam project.

I want to reaffirm what my colleague said with regard to the actions
of the Endangered Species Committee. T was shocked, quite frankly,
to read in the newspaper that this Commission took upon itself the
responsibility of denying completion of this project, not based on the

indangered Species Act or not based on a species being endangered

by the completion of the project, but rather, it denied continuation and
completion of this project based on the theory that the cost-benefit
ratio, as I understand it, was not satisfactory ; that the project was not
economically sound. Mr. President, I thought that those were decisions
that we made here in Congress,

I strongly support my senior colleague's efforts to seek an exemption
to the Endangered Species Act for the Tellico project.

I might say Mr. President, that 1 fully support the Endangered
Species Act, and T intend to support it today. But I think we must also
be governed by a rule of reason. This project was already started and
underway well before the passage of the Endangered Species Act. As
to the fact that the project is 95 percent completed. I think reason
compels that we go forward with the ultimate completion,

Mr. Heras. Will the Senator yield to me for just a minute?
Mr. Sasser. I yield to the Senator from North Carolina,
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Mr. HeLms, Mr. President, I compliment both Senators from Ten-
nessee. They have a clearly identifiable interest, in the geographical
sense, in this matter, but those of us from North Carolina recognize
the absolute essentiality of the completion of the Tellico Dam project.

Mr. President, completion of the Tellico Dam project is important
for two major reasons.

First, there are significant benefits to derive from its completion.
Proposed industrial development could add 7,900 jobs over a period
of years to an area in desperate need of employment opportunities to
halt its long history of outmigration. The shoreline would provide new
desirable homesites and demand for housing, encouraging growth in
that industry. In fact, TVA plans project 7,400 new housing units for
the area. Other TV A plans call for 10,600 acres of forested lands to be
managed on a sustained yield basis and for 2,000 acres of land for
agricultural uses.

It is said that these benefits are all present in the TVA alternative
river proposal, However, TVA studies have shown that the reservoir
alternative includes more residential, industrial and forestry land use
than the river alternative. These benefits are important, Mr. Presi-
dent, but crucial is the energy benefit—a benefit not available under
the alternative. The average yearly production would be 200 million
kilowatt hours of electricity, more electricity than is produced by about
one-half of the dams on the TV A system,

This power would be generated by increased waterflow through the
existing Fort Loudin turbines—turbines installed years ago with
extra capacity in anticipation of the development of the Tellico Dam
project. Therefore, this would be clean power utilizing already exist-
ing equipment to its fullest. How can we, in this energy resource crisis,
refuse to allow TV A to develop such an ideal source?

Mr. President, the second reason the dam completion is important
involves the role of the Endangered Species Committee in its decision
not to exempt the dam from the Endangered Species Act.

The committee was created to rule on the relative merits of con-
struction projects and endangered species in cases where there is
an “irresolvable conflict” between the two. In the case of the Tel-
lico Dam, the endangered species was the snail darter. In reviewing the
conflict between the two, the committee apparently did not consider
the fact that the snail darter is thriving—according to TVA and the
U.S. Fish and Wildlife Service—in at m&wn two other habitats in the
State of Tennessee. That should have exempted the Tellico from the
act because there is no longer any irresolvable conflict between the
project and an endangered species. The committee, however, went on
to decide that the dam project, 95 percent complete, should not be
completed for economic reasons—even though the “river alternative”
will cost more to complete than the dam project and will provide
fewer overall benefits and no energy benefit,

Mr. President the committee was not established to rule on eco-
nomic benefits of public works, When the environmental question
was answered, the committee function should have ended.

We cannot allow committee power to expand to the point that it is
used to challenge all Federal projects. We should, therefore, remove
the Tellico Dam project from Endangered Species Committee juris-
diction in order to establish certain limits on the committee’s power,
limits intended at the time of its authorization.
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Mr. President, I urge that we authorize the completion of this very
i ject. . .
_E%mw.émﬂwmwﬂdzn. President, if T have any time remaining, T reserve

inder of it. )
nrmﬂwz WMMMHEZQ Orricer. The Senator from Iowa has 15 BEMSw. .

Mr. CoLver. Mr. President, I rise in opposition to the amen €w=m
At the same time, I wish to express my respect for the muwa:ﬁfw e
Senator from Tennessee (Mr. Baker) for his very dedicated wor wﬂ
our Committee on Environment and Public Works, and Ewowaﬁ_m
regard to this issue. I share his expression that he in no way s M:.
feel obliged to apologize for what is a very outstanding record In

ironmental matters. ) . ]
msw_mwmnwrm_mmm, Mr. President, I find myself in opposition non ] M&mm
amendment, because I do believe that its enactment would ooﬁw itute
a repudiation of the mo:mamumm judgment of the Congress when we

horized this legislation last year. ) )
ng%%wom%é?wmw%. mBo:QBmzw established a committee to no%m_@mw
those conflicts which were deemed to be irreconciliable after good fait
onsultation. ] )

ommw.nﬂw,mmc:momwwm@ to introduce this mechanism to give the act some
nmw%w:mw@mam:r we also provide in the final stages of the %o:-
gressional session last October an agreement under which consi S,m-
tion of two projects, the Tellico Dam 1n Tennessee and the Q.n%%_.m.o s
Dam project in Wyoming would be given expedited consideration
by this newly established Endangered Species OoEngmmm 1th

Mr. President, this process was set up and constituted, an e
reviews took place. In the one instance, with regard to Tellico, m% ﬁ_%
the unanimous finding by the Endangered Species Ooaﬁ_angm to 0,
that the project must be stopped. In the Grayrocks decision the com-
mittee voted unanimously that the project could continue.

In the case of Grayrocks, it was found that mitigating Bommsumm
could be taken which would protect the habitat of the endangere
whooping crane. The project_could go forward once those w:m:mam.
ments were complied with and agreements reached to carry them M:m

In the case of Tellico Dam, the ﬁﬂ% was unanimous to stop tha

j to make other arrangements. .
wnwmwwewwﬁw.&o:r by pvm:.oism the amendment offered by azw m_m-
tinguished Senator from Tennessee, we would be ».5:5%.9:. mowm
on an equitable solution adopted just last year that 1s working, as M e
Senator from Rhode Island (Mr. Chafee), has stated. If we do this,
we would immediately find ourselves in the situation where Oo:mnoww
will be petitioned by a proliferation of project applications and prob-
lems and be asked to resolve these conflicts through specific legislative

! i 3 ﬂc . .
w&mﬂ:%w%mom the fact that these conflicts involve enormously compli-
cated issues of fact and w&osﬂm, ﬂﬂ set up “urmo. committee to provide

rational approach to their resolution. .
p%ﬂm—.ﬁhﬂﬂn ormsso_voa redress on the issues raised by the %E-
tinguished Senator from Tennessee are the courts. It 18 my un ﬂ..-
standing, in fact, that there 1s a legal case already presented in a pe M
tion filed with the sixth circuit to review the Tellico decision an
the issues raised by the Senator from Tennessee.
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Mr. President, I have considerably more information on this issue
which addresses the allegations about calculating the project cost-
benefit ratios. .

I think it is important to know that the Endangered Species Com-
mittee did take into account Tellico’s advanced stage of completion.
In fact, in calculating the project’s cost-benefit ratio, it used onl
remaining costs, about 5 percent of total project costs, against the full
range of benefits.

I think, Mr. President, that it is interesting to note here the state-
ment by Mr. Charles wors_nmo, who, as chairman of the Council of
Economic Advisers, was a member of the committee. He remarked:

The interesting phenomenon is that here is a project that is 95 percent com-
plete and if one takes just the cost of finishing it against the benefits and does it
properly, it doesn't pay, which says something about the original design.

Mr. President, I ask unanimous consent that the remainder of my
statement be printed in the Record at this point.

There being no objection, the material was ordered to be printed
in the Record, as follows:

The staff report to the Endangered Species Committee, dated January, 1979,
set annualized benefits of the Tellico Dam at 6.52, as compared to annualized
costs of 7.22, for a cost/benefit ratio of —.72. The annual benefits assigned to the
river development alternative were 5.10, as compared with annual costs of 6.29,
for a cost/benefit ratio of —1.2. These estimates were concurred in by the staffs
of each agency represented on the Endangered Species Committee, including the
Corps of Engineers, the Council of Economic Advisors, the Environmental Pro-
tection Agency, the National Oceanic and Atmospheric Administration, the De-
partment of Agriculture, and the Department of the Interior.

In its decision concerning the exemption, the Endangered Spectes Committee
sald, “Although both the TVA and staff calculations show somewhat greater net
economic benefits for the Tellico project, its total benefits do not clearly outweigh
those of the River Development alternative, particularly when unmeasured bene-
fits are also considered.” Unmeasured benefits include preservation of archeo-
logical, cultural and historic sites: preservation of customary fish and wildlife
values; and ecological, aesfhetic and scenic values associated with preservation

of the snail darter.

Mr. Cunver, Mr. President, I reserve the remainder of my time.

The Presiping Orricer. The Senator from Rhode Island.

Mr. Cuaree. Mr. President, in many ways, this amendment is a
tribute to the womm_ﬁ.#u: the influence, the esteem and affection in
which the senior Senator from Tennessee is held because, really, it is
not a very good amendment, But we are giving it a lot of consideration
because of the distinction of the proposer of it.

He argues so eloquently for it that it causes us to ponder & minute
just what he has in mind here. But after we look it over, it is a poor
amendment, Mr. President, even though great eloquence has been
mustered behind it, not only by the senior Senator, but by the junior
Senator from Tennessee, as well.

Just taking the amendment on its merits it was mentioned by Sena-
tor Sasser that $116 million has been put into this dam and it seems
such a shame to cancel that $116 million of concrete.

The money is not all in concrete, Mr. President, there are 38,000
acres of land there that they have taken for the project and that will
still be there. Actually, only $22 million has been spent on the dam
construction. This is not to slough off and say only $22 million, but the
way we round off in billions of dollars in the Senate, I suppose $22.5
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million is not that significant an amount, not when we think of what
damage will be done 1f we go ahead with this project. ]

As was pointed out, some of the damage that will be done is the loss
of the last major free-flowing stretch of river in eastern Tennessee ; the
loss of & renowned trout fishery ; the loss of over 200—think of it, Mr.
President—200 historic and prehistoric sites, including the sacred
capital of the Cherokee Nation; and the flooding of this prime agri-
cultural land. .

Mr. President, they took 38,000 acres for the dam and reservoir. Six-
teen thousand of it is going to be flooded. That is really a shame in
this day and age when we are trying to preserve the land that we
have.

1 would like to refer once again to the statement Senator CULVER
made about the finding of the Endangered Species Committee. All
seven members voted not to exempt it, even the Representative from
Tennessee. He did not even vote to exempt it. All seven were unanim-
ous not to exempt it.

One of the members, Charles Schultze, Chairman of the Council of
Economic Advisers, said:

The interesting phenomenon here is that here is a project that is 95 percent
complete. And if one takes just the cost of finishing it against the benefits and
does it properly it doesn’t pay.

In other words, the cost-ratio, just with the 5 percent left of the
dam’s construction does not even justify finishing this dam.

‘As Mr. Schultze concluded, this says a good deal about the original
design of the whole project.

So, Mr. President, despite the affection and esteem and admiration
we all have for the sponsor of the amendment, despite the fact of his
eloquence, it seems to me the amendment should be defeated, not only
on its merits, but also because it sets a very bad precedent.

Any time anybody loses before the Endangered Species Committee
on a project, are they going to then come before the Congress and ask
us to reverse it ? .

I do not think that is the way we want to do these things. This is a
good Endangered Species Committee. The Senate and House both
voted for it. It has passed. It has rather broad representation. It has
a representative from the State or States most directly affected. It has
a nawgwa:nmae.o from the Department of the Interior, Department of
Agriculture, Department of Army, Department of Commerce, EPA,
and the Council of Economic Advisers. No one can say they are all
tilted toward the environment. I do not think the credentials of the
Chairman of the Council of Economic Advisers has much to do with
the environment, but he is there to look at one of the key points, which
is this: Do the benefits of the project clearly outweigh the benefits of
alternative courses of action?

So, Mr. President, for those reasons, I strongly urge that the amend-
ment not be accepted. :

Mr. Scamrrr. Mr. President, this matter has not been determined
finally, or we would not be here today.

1 never was particularly happy with the committee arrangement to
make a decision Congress should have been able to make a year ago.
Nevertheless, today we are faced with the issue again, and I must say
that it is'a small piece of a larger issue, the issue of survival, survival
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of this country, in the face of impending threats from abroad to our
energy supplies and impending threats to our economic development,

No one dam, Tellico or otherwise, is necessarily going to be the straw
that breaks our back; but the accumulation of nondecisions that this
country is now making with respect to energy development, with re-
spect to the development of our natural resources, are the kinds of de-
cisions that will break our back.

Unfortunately, that may happen, unless we are willing to act with
dispatch and decision on matters such as this.

The danger we face is the danger of the hand-wringers, the danger

of the nay-sayers, the people who do not believe this country can
protect its environment simultaneously with moving into the future
aggressively and with the knowledge, with the very clear knowledge,
nwwn. if we do not survive, the ideals this country represents will not
survive.
_ That is a fairly broad basis upon which to argue for one dam and,
in a sense, to argue against a certain endangered species. But I feel
very strongly that this country must realize that the challenge is not
to preserve any one environmental situation, but the challenge is to
find a way to maximize environmental protection for preservation
at the same time that we are maximizing our ability to survive in
this world. It is going to be represented by individual decisions such
as this, and I hope the Senate will support the distinguished Senators
from Tennessee, a State for which I have great affection and in which
1 have very deep roots.

The PresipiNg Orricer. Who yields time ¢

Mr. CuLver. Mr. President, how much time remains?

The Presiing Orricer. The Senator from Iowa has 9 minutes on
the amendment.

Mr. CuLver. Is there any time remaining on the other side?

The Presipine Orricer. One minute on the other side.
mEHMHM. CuLver. Are they prepared to yield back the time on the other

Mr. President, on my time, I point out to the Members of the Sen-
ate that this amendment was defeated in the Committee on Enyiron-
ment and Public Works by a vote of 10 to 3 against the amendment.

I yield to the distinguished Senator from Rhode Island.

Mr. Cuarer. Mr. President, there is no question that the distin-
guished sponsor of this amendment has one of the finest records in
the Senate for concern and support for the environment. I refer par-
ticularly to his efforts in connection with the Clean Water Act as
well as the whole history of environmental protection matters. He
pointed out in his statement—and I should like to corroborate that
statement and support it—that few people in the Senate have a finer
%wﬂ.qousgg_ record than the distinguished senior Senator from

nnessee.

Sw_,rm Presiping Orricer. Who yields time? The clerk will call the
The second assistant legislative clerk proceeded to call the roll.
Mr. Curver. Mr. President, I yield back the remainder of my time

on the amendment.

Mr. Scumrrr. Mr. President, on behalf of the distinguished Sena-

tor from Tennessee, I yield back th i . ini
tor o , Iy ac e 1 minute remaining on the

v
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The Presipina Orricer. The question is on agreeing to the amend-
ment of the Senator from Tennessee. On this question the yeas and
nays have been ordered, and the clerk will call the roll.

The legislative clerk called the roll.

Mr. Cranston. I announce that the Senator from Hawaii (Mr.
Inouye), the Senator from South Dakota (Mr. McGovern), and the
Senator from Montana (Mr. Baucus) are necessarily absent.

I further announce that the Senator from Nevada (Mr. Cannon)
is absent on official business.

Mr. Stevens. I announce that the Senator from Wyoming (Mr.
Simpson) is necessarily absent.

I further announce that, if present and voting, the Senator from
Wyoming (Mr. Simpson) would vote “yea.”

The Presiping OFFICER (Mr. Stewart). Are there any Senators in
the Chamber wishing to vote ?

The result was announced-—yeas 43, nays 52, as follows:

[Rollcall Vote No.128 Leg.])

YEAs—43
Armstrong Heflin . Nunn
Baker Helms Pryor
Bellmon Hollings Sasser
Boren Huddleston Schmitt
Bumpers Humphrey Schweiker
Burdick Jackson Stennis
Byrd, Harry F., Jr. Javits Stevens
Byrd, Robert C. Jepsen Stewart
Cochran Johnston Talmadge
Ford Kassebaum Thurmond
Garn Laxalt Tower
Glenn Long Warner
Goldwater Lugar Young
Hatch McClure
Hayakawa Morgan

Nays—52
Bayh Exon Percy
Bentsen Gravel Pressler
Biden Hart Proxmire
Boschwitz Hatfield Randolph
Bradley Heinz Ribicoff
Chafee Kennedy Riegle
Chiles Leahy Roth
Church Levin Sarbanes
Cohen Magnuson Stafford
Cranston Mathias Stevenson
Culver Matsunaga Stone
Danforth Melcher Tsongas
DeConcini Metzenbaum Wallop
Dole Moynibhan Weicker
Domenici Muskie Williams
Durenberger Nelson Zorinsky
Durkin Packwood
Bagleton Pell

Nor Voring—08

Baucus Inouye Simpson
Cannon McGovern

' So Mr. Baker’s amendment (No. 249) was rejected.
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Mr. CuLver. Mr. President, the distinguished chairman of the full
committee, the senior Senator from West Virginia, would like to
speak on the bill. ’

The Presiping Orricer. The Senator from West Virginia is
recognized.

Mr. RanpoLrH. Mr. President, a little more than 2 years ago the
reorganization resolution which restructured the committees in the
Senate assigned several new subjects to the Committee on Environ-
ment and Public Works. One was fish and wildlife, another was nuclear
regulation, and a third was endangered species.

Mr. President, the reauthorization of the Endangered Species Act
has had very careful and continued study by the members of the
Committee on Environment and Public Works.

There are 14 members of our committee. We have not had any sur-
facing of a political consideration of whatever the matter before our
committee, from the standpoint of the Democratic or Republican par-
ties within the committee. I express a very special appreciation to Sen-
ator Baker who is intensely interested in this bill, and who has pre-
sented an amendment in the committee and now again in the Senate.

But the tribute to Senate Baker, the minority leader of the Senate,
expressed by Senator Chafee is one that is not just a pleasantry. It is
one which, upon the facts of the Senator from Tennessee’s record, is
factual in every sense of the word. .

Even though I could not support the amendment in committee or in
the Senate, I join in my esteem, personal and official, for the integrity
and the understanding of the able Senator from Tennessee, the floor
leader of those who sit on the other side of the aisle.

Now. on the specific legislation which is before us, the Senator from
Towa (Mr. Culver) is effective and knowledgeable. He is always force-
ful in his presentation and in complex command of the subject matter.
I consider him cooperative in the committee’s work generally, but I
have admired the tenacity with which he has pursued the issues in
which he believes.

One of his leadership traits is to follow through, and he has done
that in the presentation of this bill and in the hearings that were
conducted by him and other members of the subcommittee. Senator
Culver has guided the development of this legislation that, I think,
provides a balanced and a workable approach in this important field.

Senator Chafee is the minority floor manager on this bill, and we
know him within the committee and the subcommittee on which he
serves as & member who is very careful and does his homework long
before he comes into the Chamber or into the committee or subcommit-
tee when we are considering matters of importance.

This is true of the membership of the committee as a whole, all 14
members. I do not stand here in the Senate today just to speak well of
my colleagues with whom I am privileged to work on that committee,
but I do say that it is a committee with a massive amount of _mwﬂmFmZo
concern. Legislation is before us dealing with a wide range of subject
matter, and it is a committee in which the members work <2m ili-

ntly. The results, I think, when measures are brought to the Cham-

r, cause respect, although not always, and understandably so, unan-
imous support of the Members of the Senate.
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Mr. President, turning to the bill itself, we are considering the

reauthorization of the Endangered Species Act, S. 1143. In the last ©
years this act has been given serious and careful consideration by the
members of the Senate Committee on Environment and Public Works,
and by the Senate as a whole. It has been the subject of long hearings,
extensive debate, and considerable amendment. As a result, the act’s
shortcomings have been eliminated at the same time the act has been
left strong and viable for the protection of endangered species.
. The Endangered Species Act recognizes that it is in man’s own
interest to protect endangered species and their genetic materials in-
tact for generations to come. However, the act is also flexible enough
to permit balancing the benefits of protecting species against other
legitimate national goals such as energy, agricultural, and water
development. '

Flexibility was one of the positive additions to the Endangered
Species Act provided by the last Congress. A seven-member Endan-
gered Species Committee, composed of the Secretaries of Interior,
Agriculture, and the Army, the Chairman of the Council of Economic
Advisers, the Administrators of the Environmental Protection
Agency, and the National Qceanic and Atmospheric Administration
and the affected State or States, was created to provide a national
mechanism for resolving endangered species conflicts. The committee
can exempt a project from compliance with the Endangered Species
Act if certain criteria have been met. These criteria require the com-
mittee to balance the benefits of alternatives to the project which would
also protect the species.

The Endangered Species Committee is working as it was intended.
It has met to consider exemptions for two projects and has voted
unanimously to exempt one, the Grayrocks Dam project in Wyoming,
from the provisions of the Endangered Species Act. It also voted
unanimously not to exempt the Tellico Dam from the act, stating that
the benefits of completing the project do not clearly outweigh the
benefits of alternatives which are also consistent with preserving the
endangered snail darter.

By avoiding a case-by-case congressional exemption procedure the
Endangered Species Committee is providing a balanced approach to
resolving endangered species conflicts.

The Endangered Species Act is landmark wildlife legislation. Tt
protects plants and animal species for the enjoyment and benefit of
our children and grandchildren in future generations. The bill before
the Senate extends this program essentially as it was modified last year.
This extension, for a total of 4 years, will provide us with extensive
experience upon which any future modifications would be based.

AMENDMENT NO. 230

(Purpose: To require endangered and threatened species to have an economic
or aesthetic value)

Mr. BerLmon. Mr. President, I call up an amendment which T have
at the desk, and I ask for its immediate consideration.

The Presioing Orricer. The amendment will be stated.

The second assistant legislative clerk read as follows:

The Senator from Oklahoma (Mr. Bellmon) proposes an unprinted amendment
numbered 250.
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Mr. BeLLMon. Mr. President, I ask unanimous consent that further
reading of the amendment be dispensed with.

The Presmine Orricer, Without ébjection, it is so ordered.

The amendment is as follows:

At the end of the bill, add the following new section :

Sec. 8. (a) Section 3(6) of the Endangered Species Acl of 1973, as amended
(18 U.S.C. 1532(8)), is amended by inserting immediately after “means any
species which” the following: “the Secretary has determined has an economic
or aesthetic value to man and which”.

Mr. Bertyon. Mr. President, this is a rather simple amendment,
and I would hope that the manager of the bill and the assistant mana-
ger could see the merit of the amendment and accept it, though I am
not too optimistic at the moment.

I think we are all well aware of the benefit of seeking to preserve
the Bengal tiger, the sperm whale, and the whooping crane is a com-
Em:mgm.\ goal of many worried about the extinction of various spe-
cies on this planet. The preservation of all species may appear to be
a virtuous act on its face, but preservation is not always in the best
interest of nature or of mankind. '

Mpr. President, I ask for the yeas and nays on the amendment.

The Presipine OFriceR. Is there a sufficient second ? There is a suffi-
cient second.

The yeas and nays were ordered.

Mr. BeLimon. In retrospect, it is the supreme arrogance for man
to conclude that the process of creation can be stopped in its tracks.
Over the millennia, the Earth has lost many species because of natural
selection due to a species’ lack of adaptability in a changing environ-
ment. The various types of dinosaurs are the best known of these ex-
tinet lifeforms. Today, we cannot consider the loss of the dinosaur
an extreme tragedy. The decline of these animals cleared the way for
the Age of Mammals and eventually to the development of the homo
sapiens species. This process continues and man, for a1l his egotism,
ow:.:o.._ halt the orderly development of the universe or even our own

anet. .

P Mr. President, scientists have identfiied and classified almost 1 mil-
lion animal species and are discovering new ones each year. In addi-
tion, there are known to be more than 350,000 plant species and this
number also grows day by day. Of these, 24 plant species are either en-
dangered or threatened while 215 animal species are either endangered
or threatened. Plainly, if the process continues to run its present course,
the list will grow to paralyzing levels,

The popular trend today is to criticize man’s technical progress and
blame changes in the environment on man’s callousness or thought-
lessness. I support endeavors to clean up our Nation’s waterways and
the air we breathe. In Oklahioma, we have seen progress that has im-
proved living conditions both for man and for the creatures of the
wild. Flood control and water supply dams have created thousands of
lakes which have greatly enriched our once harsh environment. Not
only man but migratory waterfowl, deer, wild turkev, bob-white quail,
many kinds of fish and thousands of other species have benefited
through these efforts to improve their environment.

Currently our laws direct protection for all endangered species ex-
cept insect pests without serious consideration of its present or future
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value. The fact is that these are species we can do without. I seriously
doubt that the world needs rats or cockleburs. .

Mr. President, the amendment I am offering today would curb our
overexuberance. It would suspend the act unless an economic or es-
thetic value can be shown to accrue from the species under considera-
tion.

At the present time there is no provision for the use of any judg-
ment as to whether or not a species has present or potential value. If
it can be shown that the species is endangered, unless it is an insect
pest, then those administering the act have no option except to call
mnto play the full force and effect of the act and to conduct the opera-
tion of the act accordingly.

So, Mr. President, I feel that this is an essential complement to the
act. It will not in any way lessen the ability of the administrators of
the act to look after the species which most of us are concerned about,
and yet it will make it possible for some of us to use some judgment and
to apply the act in the most flexible manner.

Mr. Curver. Mr. President, I rise in opposition to this amendment
by the distinguished Senator from Oklahoma.

Senator Bellmon is introducing an amendment to require, in effect,
that economic assessments be made by the Secretary before an endan-
gered species can be listed, and to delegate the power to the Secretary
of the Interior to make a subjective judgment as to what particular
threatened species or endangered species may or may not possess es-
thetic value.

We all know that beauty is in the eyes of the beholder; and cer-
tainly it conveys an incredibly broad discretionary authority, in this
instance, to that one official to make these decisions.

Mr. President, the important fundamental thing to acknowledge
about the whole issue of endangered species and the reason for pro-
tecting them is that we believe there is a mystery to the design of the
universe and to the role in the ecosystem or the biosphere of these vari-
ous species and their value.

The important thing is that we do not know the value of these spe-
cies. We do not know the value in terms of their potential scientific
importance, their importance to medical research, to fighting diseases,
to finding the solution to many of man’s problems. How do vou do an
economic analysis on the esthetic, the cultural, or the scientific benefits
of a species? How do you place a price tag on the medical contribu-
tions of the foxglove plant, for example, which is now so important
in treating heart disease? -

What if we had a Secretary of the Interior who said, “This thing
is called a foxglove plant. Big deal. It looks like a weed to me.” What
if we went ahead and let it be destroved? What about the vietims of
heart disease in this country who would not have the benefits of scien-
tific and medical advances which have been made possible because we
had the wisdom and foresight to protect this plant’s continued exist-
ence?! Who is going to put a %—.moc tag on the value of that plant?
moBowzm might say, “It looks like a stinking weed. Let’s bulldoze it
over.’

That would be thought of as progress.

What about fruit flies? They are a pest. Fruit flies are one of the
most important keys today in understanding genetic engineering. We
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might have a Secretary of the Interior, a political appoin 0 out
and say, “Fruit flies are pests. Get rid of nwWoB all.” Prointee, &

If we get rid of them, we will pay a price. How can we do an eco-
nomic analysis when that Secretary or, indeed any Member of the
Senate, has no appreciation or no understanding at all of the potential
scientific or medical value of that species?

Mr. President, what about the armadillo, which is used in leprosy
research ?

We just heard that it did not matter if one animal or another is not
around. We get carried away with the bear or the eagle. In terms of
the quality of life of the people on this planet, it may be the most
insignificant and the most obnoxious species or life form that holds
within it the secrets of medical breakthroughs that can extend life
or that can improve the quality of life of our people.

What about sponges? Are sponges in the way? Are they unneces-
sary? Certain sponges are Q.Eﬁm_% important today for viral re-
search. What if we get a Secretary of the Interior who says, “Give
me an economic cost-benefit analysis on whether T ought to list these
sponges as endangered species? What is the esthetic value of this
sponge? I cannot even find it under the water. T do not think it has
any esthetic value,” says the Secretary of the Interior who alone will
make that objective determination. “And moreover, I do not think it
has any real economic value so we ought to get rid of it.” Or, he might
say, “It has economic value because we have a sponge industry so we
will keep it.”

Mr. President, the value of plants and of animals is among the
mysteries of the universe. Their value to mankind is absolutely
incalculable,

Further, and this is important, under last year’s amendment offered
by the distinguished Senator from Idaho (Mr. McClure), we adopted
section 4(b) (4) of this act. That does provide that economic impacts
must be considered. When? When we designate critical habitat. That
is the key thing. That is when we can start making a judgment as to
how much to set aside or not. But if we just do it on the basis of an
ad hoc guestimate on an individual species, plant or animal, there is
no way we can do it,

Under the act today, economic impacts must be considered when
critical habitat is designated. Since critical habitat must be desig-
nated “to the maximum extent prudent,” when species are listed, the
Bellmon amendment is clearly unnecessary.

In summary, it seems to me, Mr. President, that the Senator’s con-
cerns are really already covered by the Act. With all due respect for
the Senator, and I know the Senator from Oklahoma too well to be-
lieve that he could not conceivably appreciate fully the implications
of this amendment—and there are few Members of the Senate whom
I hold in higher regard than the distinguished Senator from Okla-
homa—quite honestly the potential consequences and implications of
this amendment, if adopted, are indeed incalculable,

We preserve and set aside habitats for these endangered species
because we do not know their value, and it is impossible to set an
economic price tag on a species and decide what lives and what dies.

As long as we can provide for their continued existence, then science
has the opportunity to plumb further the mysteries of this universe.

We have also set up a mechanism for the reconciliation in those
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few instances—and they are very few—where we have not, through
consultation, been able to work out to mutual satisfaction the con-
tinued existence of the species and the project. We have had a lot of
talk about Tellico. We had some talk last year about the Grayrocks
Dam. The fact of the matter is we have had some 4,500 cases, all of
which have been resolved through consultation. The projects have been
developed, accommodations and alternatives have been considered, and
we preserved the species.

The only two conflicts that were not satisfied through consultation
were Tellico and Grayrocks. We set up the Endangered Species Com-
mittee to take into account economics and a number of other factors.
The committee unanimously said Tellico could not go completed. In
the case of Grayrocks, the committee said unanimously it could be
completed.

Last year’s amendments introduced flexibility to the act. We are
taking economic impact into account as a result of the amendment
we adopted last year, It is being considered in the designation of criti-
cal habitat and not by attempting the imposible task of putting an
economic or esthetic value on an individual endangered species. I yield
to the Senator from Rhode Island.

Mr. Berimon. Will the Senator yield?

Mr. Cuaree. 1 yield,

Mr. BeLuymon. I would like to respond briefly to the argument made
by the distinguished Senator from Iowa.

The Senator from Towa is concerned that the Secretary of the
Interior should not be authorized by law to make a subjective judg-
ment as to whether or not a plant or an animal species has economic
or esthetic value. I would like to call the attention of the Senator to
the definition of endangered species as it is in the law now. The law
says that any species which is in danger of extinction throughout all
or a significant portion of its range other than a species of the class
Insecta, determined by the Secretary to constitute a pest.

We already have the Secretary making subjective judgments as far
as insects are concerned. The scientific value of research on insects
is equally as great, or at least has the same potential, as the research
on the plants that the Senator has referred to.

All'T am doing in this amendment is extending the right of the Secre-
tary to make the same subjective _.cmma_mao he is required under law to
make on insects, to extend that to plant and animal species. There is
nothing different about this except that we are going the second and
third step beyond where the act already goes.

I agree with the Senator that there are many plants known to have
scientific value, and certainly they should be protected. I doubt that
there is any danger that the Secretary would make a judgment on a
plant or an animal until the scientific analysis and evaluations were
carefully made.

To me, we have a law on the books now that says, for instance, if we
found a way to exterminate the rats, we could not do that.

Mr. Cuaree. Mr. President, in answer to the final point made by the
very distinguished Senator from Oklahoma, I point out, as to that class
of insert which is covered in this very section of the act which he re-
ferred to, that this act does give the Secretary permission to determine
that a certain class of insect constitutes a class whose protection under
the provisions of this act would present an overwhelming and overrid-
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ing risk to man. As I understand it, that very provision i
1 was
there so that, in case the boll weevil were in m%:%vmu of being muwh.wh”
nated, somebody could not come forward and say, “Well, the boll weevil
is ww: o:&ﬂ:m,oi Mvmo:wm and we have to protect it.”
§ we know, there are limitations there, The Secretary cannot j
£o out and decide some insect should be eliminated ; it is uw.w M:mﬁmﬁ“qmw“

I might,

Under this very act we are considering here today, we a idi
funds for the captive breeding of the Ommmonip cozvmi.. omﬂwﬁ %ﬁm
are only 40 left in the country. In line with that, let us consider this
definition, as proposed by the Senator from Oklahoma, as to what con-
stitutes an endangered species. To be an endangered species, under this
amendment, the Secretary would have to determine that erm,mvmomow has
an economic or an esthetic value to man. No one would suggest, T think
that the California condor has an economic value to man. It does not
So we cannot list it under that category.

We go then to the question, does it have an esthetic value to man?
M Just talked to one of our very distinguished colleagues about the con-
dor, not in connection with this amendment, but in general. I said

Have you ever seen one?” He said, “Yes, I have and it is the :w.:mmm

]

'bird you have ever seen. It looks like some kind of buzzard.”

I just think that this amendment
: proposed by the Senato

mmpzv; to the very heart of this whole act, I think wm goes Bﬂoﬂ mm%ﬁ,
:m:mwooﬁ than the Senator proposed originally, or was thinkin about,

Momsm to me it presents great, great difficulties to the whole Endan.
gered Species Act and the whole theory of Preserving some of these
<m.~.% minor, if you want to call them that, animals that do not really
affect man very much. I think that if, perhaps in the future, he were
MMMH%M MVMM& a.no rat, for example, perhaps some kind of special provi-
vm.wm.& o b put in there like the insect provision. But this goes way

r. President, I strongl urge that thé amendment not be ac

Mw%.. CuLver. Mr, H.Bm_.nww:ﬁ this amendment would really meﬁa

:m angered Species Act. It does not merely extend the judgment bein
made for insects. The Insects are the only exception given among a
w%-wc_mm.. It Hm:o.zo of the considerations entered into at the time the act
was %ﬂm_@mwm .u passed in 1973, specifically aimed at boll weevils and

If there were no exceptions for insects, then the S

3 ecreta,

have no way to stop sudden plagues of insects such as _oozmun.w. “mﬁm
may not be plentiful one year, but, due to a sudden surge of breeding,
“wwv mww.ﬁ:: croplands the next year. That was the one narrow

The distinguished Senator from Rhode Island has offered additi

. » ﬂ

arguments as to why this particular standard and owmemwosmsoﬂm:&
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so unworkable and would have such dangerous implications and con-
sequences for the viability of this legislation and its value to mankind.

Mr. BeLLmon. Mr. President, I yield back the remainder of my time,

Mr. CuLver. Mr. President, I yield back the remainder of my time,

Mr. BeLLymoN. Mr. President, I yield back the remainder of my time,

The Presine OFrIcer. All time is yielded back. The question is on
agreeing to the amendment. The yeas and nays have been ordered. The
clerk will call the roll.

The assistant legislative clerk proceeded to call the roll.

Mr. Cranston. I announce that the Senator from Hawaii (Mr.
Inouye), the Senator from North Carolina (Mr. Morgan), and the
Senator from Mississippi (Mr. Stennis) are necessarily absent.

I further announce that the Senator from Nevada {Mr. Cannon) is
absent on official business.

I further announce that, if present and voting, the Senator from
North Carolina (Mr. Morgan) would vote “nay.”

Mr. Stevens. 1 announce that the Senator from Arizona (Mr. Gold-
Sw“e%l and the Senator from Wyoming (Mr. Simpson) are necessarily
absent.

The PresipiNGg OFFICER. Are there Senators who have not voted who
wish to vote on this rolleall ? :

The result was announced—yeas 14, nays 80, as follows:

[Rolleall Vote No. 129 Leg.]

YEAS—14
Baker Heflin Stevens
Bellmon : Helms Talmadge
Boren Johnston Tower
Garn Laxalt Young
Hatch MeClure
NAYS—80

Armstrong Glenn Nunn
Baucus Gravel Packwood
Bayh Hart Pell
Bentsen Hatfield Percy
Biden . Hayakawa Pressler
Boschwitz Heinz Proxmire
Bradley Hollings Pryor
Bumpers Huddleston Randolph
Burdick Humphrey Ribicoft
Byrd, Harry F., Jr. Jackson Riegle
Byrd, Robert C. Javits Roth
Chafee Jepsen Sarbanes
Chiles Kassebaum Sasser
Church Kennedy Schmitt
Cochran Leahy Schweiker
Cohen Levin Stafford
Cranston Long Stevenson
Culver Lugar Stewart
Danforth Magnuson Stone
DeConcini Mathias Thurmond
Dole Matsunaga Tsongas
Domenict McGovern Wallop
Durenberger Melcher Warner
Durkin Metzenbaum Weicker
Eagleton Moynihan Williams
Exon Muskie Zorinsky
Ford Nelson
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NOT VOTING—6
Cannon - Inouye Simpson
Goldwater Morgan Stennis

So Mr. Bellmon’s amendment (No. 250) was rejected.

Mr. Dore. Mr. President, the Senator from Kansas supports this
measure which will continue to protect and conserve the habitats and
lives of the many endangered and threatened species of fish, wildlife,
and plants in the United States.

Since its passage in 1973, the Endangered Species Act has provided
the Nation with a comprehensive program for conservation of the en-
dangered or threatened species of fish and wildlife living in the United
States. It is estimated that there are between 3 and 10 million species
of plants and animals in the world and today about 1,000 birds and
mammals face a serious threat of extinction. Adding to this threat, over
200 species of wildlife in the United States alone are now listed as
endangered. Among this list lies the symbol of America—the Ameri-
can bald eagle.

ENDANGERED SPECIES IN KANSAS

The loss to the environment of any species of animal cannot easily
be calculated. The disappearance of a species can upset the entire
ecosystem of the area, causing deterioration of the water quality and
:5% compositions. Included in this Nation’s endangered list 1s the
American crocodile, the whooping crane, the ivory billed woodpecker,
the California condor, and the black-footed ferret, which has estab-
lished habitat in western Kansas. .

The Senator from Kansas believes that the continuation of this
measure will serve as the vanguard in prevention against other species
entering onto the endangered or threatened lists om the future. In the
State of Kansas lies one of the largest habitats for the prairie chicken.
Because of these vast plains, located near the Flint Hills, Kansas is
now one of the few States in the United States to allow the hunting of
this animal. In addition, the cave areas near Galena, Kans., provide
the habitat for an endangered salamander population and the Neosho
River of Kansas provides the breeding grounds and habitat for the
mineral catfish species known as the Mad Tom fish.

Another endangered fish species in Kansas, named after the city in
which he exists, is the Topeka shiner. Of particular significance today
is the future of the black-footed ferret, who is known to have a large
habitat in western Kansas. This animal has been called the American
weasel and to date, the residents of western Kansas have been unable
to sight the mammal for several years. What is feared in Kansas, and
nationwide, is the complete disappearance of this creature and the
loss to the environment and mankind that will result.

NEED FOR ENVIRONMENTAL BALANCE

Mr. President, this Nation needs an environmental balance as much
as an economic balance. The Endangered Species Act will provide the
mechanisms to work for this balance and prevent the addition of
species to the lists of endangered and hopefully halt the rate at which
extinction has grown.

Mr. McCrure. Mr. President, T ask for the yeas and nays on final

passage.

89-690 0 - 82 - 91
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The Presiing OFFICER. Is there a sufficient second ? There is a suf- YEAS_ ¢
ficient second. . . Proxmire Continued
The yeas and nays were ordered. Pryor Schweiker Tson
Mr Thi di {r. Presid Stafford . gay
r. Couver. Third reading, Mr. President. Randolph Stevens Wallop
The Presiping OrFricer. The bill is open to further amendment. If Wwwmﬁon Stevenson Warner
there be no further amendment to be proposed, the question is on the Roin© Stewart N«mﬁwma
engrossment and third reading of the bill. Sarbanes Stone Young
"The bill was ordered to be engrossed for a third reading and was Sasser em:w.ﬂﬂm_m Zorinsky
read the third time. . Schmitt Tower
The Presmine Orricer. Do the Senators managing the bill yield .
back their time ? , Nays—5
Mr. CuLver. I yield back the remainder of my time. Garn Humphrey
Mr. CHarek. I yield back the remainder of my time. Hatch Laxalt Stennis
The Presiping OFFicer. The bill having been read the third time,
the question is, Shall it pass? On this question the yeas and nays have c Nor Vorine—4
been ordered and the clerk will call the roll. HM%%%% Morgan
The assistant legislative clerk called the roll. Simpson
Mr. CraxstoN. I announce that the Senator from Hawan (Mr. So the bill (S. 114
Inouye) and the Senator from North Carolina (Mr. Morgan), are S.1143), as amended, was passed, as follows:
necessarily absent. )
I further announce that the Senator from Nevada (Mr. Cannon), Be it enacted by th S
is absent on official business. of America in Conone Scnate and House of R i
. . < in C epresentatives i
I further announce that, if present and voting, the Senator from Act of 1973 is mﬁ:mﬂw%wm m&aﬁsaa, That section 7(q) of the ﬂ:@:ﬂs::ma States
North Carolina (Mr. M 4 the Senator from Nevada (M and not t v striking, “not to exceed $600, gered Species
Nort arolina (Mr. Morgan) and the Senator Irom Nevada (Mr. M o0 exceed $300,000 for the period begi ,000 for fiscal year 1979
Cannon) would each vote “yea.” ) o mﬁm.nmw, _Ewc.: and inserting in liey :anmmmzmw_:om mao_x.a 1, 1979, and ending
Mr. Stevens. I announce that the Senator from Wyoming (Mr. Sk, 2, %@%ﬁwﬁwww%, 1980, 1981, and 1982.7, 0 exceed $600,000 for each
Simpson) is necessarily ﬁvmmdn. . “Ske. 15, (1) mwomuwcmw Wmmhw mm_:mzama to read as follows :
I further announce that, if present and voting, the Senator from m:ﬁ.wwsg to be appropriated— zed In sections 6 and 7 of this Act, there are
Wyoming (Mr. Simpson) would vote “yea.” $ not to exceed $23,000,000 f
. 25, » A or the fiscal ye; .
The Presiine Orricer (Mr. Bradley). Are there any Senators in Ex%co&@.mm_.ﬂw ﬂ:ﬂmam_ year 1981; and not Swsw.ﬁmemw%%%c%womaowg exceed
the Chamber desiring to vote who have not done so# responsibilities as it _M%w ﬂ“ﬂ.ﬁ of the Interior to carry out such N“.:aw_a%:_mw.whm
The result was announced—yeas 91, nays 5, as follows: «w.%wvcw%,nﬁo exceed «Nmoo.ooeom“ wﬂwmwﬁﬁumﬁmﬂ:m %.%.w
,000.000 for fiscal year 1981; rs 1979 and 1980; not to
t ; and not t. ; exceed
[Rollcall Votes No. 130 Leg.] cm_ mm:::m the Department of Commerce ﬂ%omwmwmm.uww.mcc_coo for fiscal year 1982
Ac%w‘w—whn may have been given under this Act sueh functions and responsi-
T .
Yras—91 to exceed «%o%mwowmﬂw wmwwmmwnwm.wﬂcgclﬁa, beginning October 1, 1979, not
*
Armstrong DeConcini Johnston E.mmz:u for the California condor, .ﬂ:aﬂhﬂ. Hﬂﬂ.mo—. to implement the recovery
Baker Dole Kassebaum ing mow 3. (a) Section 3(11) is amended by m:w_% Jw avallable until expended.”,
Baucus Domenici Kennedy mw.ﬂ ng in lieu thereof “is likely to (A) jeopardi ng “would (A) jeopardize” and
Bayh Durenberger Teahy :mﬁ ) Sectlon 7(g) (1) is amended by stilking “may
Bellmon Durkin Levin mzma:m..mo» is likely to jeopardize”. g “may jeopardize” and inserting in
Bentzen w_—n_mﬂou “bum auo__om:w m.: eton (1) (2) (C) (il) 15 amended by striking
Biden ixon -ugar (b) S € it appears and inserting in lieu thereof :cw Tking ‘120-day perfod”
Boren Ma—.na “»mn_:mcs new zm:ﬂnw mm.am.eu is further amended by adding at :”.% M%% Mﬁalon b
Boschwitz Glenn Mathias tany Bentence: If at any time after issuing an emer rereof the following
Bradley mo aﬂ_wno—. Matsunaga Stants m_ .w::mm on the basis of the best scientific n:nnew@ reRalation the Secre-
Bumpers rave McClure it al evidence does not exist to warrant °} Sommerclal data that sub-
Burdick Hart McGovern e such regulation, he shall withdraw
Byrd, Harry F., Jr. 'Hatfleld Melcher Swmm. 5. (a) Section 7(c) is amended by adding at ti
Byrd, Robert C. Hayakawa Metzenbaum o entence : “If an exemption applicant desires ¢ e end thereof the following
Chafee v . Heflin Moynihan e Suant to subsection (h) (2) of this section :mm 0 seek a permanent exemption
Chiles . Heinz Muskie Aﬂ pursuant to this subsection.”, » he may conduct a biological assess-
mwmﬂéu MM__WME_ umﬂmn ::v:ewﬁ_nm_.mn sentence of section 7(h)(2) (B) is amended to read
c o Huddleston * Packwood Secretary f xemption shall not be permanent under subparaeraph | s Tollows:
ohen g —n such ¥ finds, based on the best scientific and comm ~__ graph (A) 1t the
Cranston wnﬂﬂmou Mo 1 Ject oﬂmeU:oa would result in the extinction of g g me...M a:_.r.:_ available, that
Culver a ercy Junety consultation or identified in a biological sah 8 that was not the sub-
Danforth Jepsen Pressler Ction with the Committee’s consideration of mcou.enwwm_ﬂmﬁuwlon to or in con-
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8ec. 6. (a) Sectlon 7(a), 7(b), 7(c), and 7(d) are amended by striking “any
endangered or threatened species” wherever it occurs and inserting in lieu there-
of “any listed or proposed endangered or threatened 8pecles”,

(b) Sectlon 4(f) is amended by adding a new paragraph (8) to read as
follows :

“(6) Notwithstanding the requirements of subsection 4(b) (4) and of para-
graphs (1) through (5) of this subsection, if the Secretary determines pursuant
to section 7 that an agency action is likely to Jeopardize the existence of an
endangered specles or threatened specles proposed pursuant to thig section, or
adversely modify the proposed critical habitat of such specles, the Secretary shall
within 90 days of such determination either publish In the Federal Reglster a
final regulation adding such specles or critical habitat to the list published pur-
suant to subsection (c¢) of this section, or withdraw the regulation proposing such
Nsting.”

8ec. 7. Sectlon 7(g) (2)(A) 1s amended by striking “not later than 90 days
after the completion of the consultation process.” and inserting in lieu thereof,
“not later than 90 days after the completion of the consultation process, or, in
the case of a permit or license applicant, not later than 90 days after final agency
actlon has been taken on the permit or license application.”,
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96tH Concress]  HOUSE OF REPRESENTATIVES RePoRT
1st Session C , No. 96-697

ENDANGERED SPECIES ACT AMENDMENTS

Decemeer 11, 1979.—Ordered to be printed

Mr. MurpHY of New York, from the committee of conference, submitted
the following

CONFERENCE REPORT

[To accompany S. 1143}

The committee of conference on the disagreeing votes of the two
Houses on the amendments of the House to the bill (S. 1143) to
extend the authorization for appropriations for the Endangered
Species Act of 1973, and for other purposes, having met, after full
and free conference, have agreed to recommend and do recommend
to their respective Houses as follows:

That the Senate recede from its disa reement to the amendment
of the House to the text of the bill m:% agree to the same with an
amendment as follows:

In lieu of the matter proposed to be inserted by the House
amendment insert the following:

That section 2(aX5) of the Endangered ,m.\.mﬁ.am Act of 1973 (16 U.S.C
1531(aX5)) is amended by .il.f.awu out “fish and wildlife.” and in-
serting in lieu thereof “fish, wild tfe, and plants.”

Sec. 2. Section J(11) of the Endangered .wﬁmz.«a Act of 1978 (16
US.C. 153%11)) is amended by striking out "(A)” and all that fol-
sth@n.\,_nxaa\wmw and inserting in lieu thereof ‘‘violate section

ax2).”.

SEc. 3. Section 4§ of the Endangered Species Act of 1973 (16 US.C
1533) is amended— :

(1) by amending subsection (bx1) by striking out “him" and
inserting in lieu thereof the following: “him after conducting a
review of the status QN the species™:

(2) by amending subsection (fX2XBXi) to read as follows:

"(i) not less than 60 days before the effective date of the regu-
lation, shall publish—




