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“B) s composed in whole or in part of any en-
dangered species or threatened species listed under sec-
tion 4;

“(C) has not been repaired or modified with any
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6 actment of this Act; and

1 “(D) is entered at a port designated under para-
8 graph (3).

9 «(9) Any person who wishes to import an article under
10 the exception provided by this S&uaa.aes shall submit to the
11 customs officer concerned at the time of entry of the article
12 such documentation a8 the Secretary of the Treasury, after
18 consultation with the Secretary of the Interior, shall by regu-
14 lation require as being necessary to establish that the article
15 meets the requirements set forth in paragraph (1)(4), (B),
16 and (0). |

17 “(8) The Secretary of the Treasury, after consultation
18 "with the Secretary of the Interior, shall designate one port
19 within each customs region ol which articles described in
20 .»Em@.sag (D(4), (B), and (C) must be entered into the cus-

91 toms territory of the United States.”.
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95t CONGRESS HBOUSE OF wmdwhmmz._ﬁwﬂmdu.um REPORT
2d Session No. 951625

ENDANGERED SPECIES ACT .PZHZUHSEZHW OF 1978

SEPTEMBER 25, 1978.—Committed to the Committee of the Whole House on the -
State of the Union and ordered to be printed

Mr. Moreuy of New York, from the Committee on Merchant Mayine
and Fisheries, submitted the following

REPORT

together with
ADDITIONAL VIEWS

[{To accompany H.R. 14104]

[Including cost estimate of the Congressional Budget Officel

The Committee on Merchant Marine and Fisheries, to whom was
referred the bill (HL.R. 14104) to authorize appropriations to carry
out, the Endangered Species Act of 1973 through fiscal year 1981, and
for other purposes, having considered the same, report favorably
thereon with amendments and recommend that the bill as amended do
pass.

The amendments are as follows:

Page 2, line 23, insert “final” after “the”.

Page 2, after line 25, insert the mozosgm." ,

(4) in subsection (c) by inserting at the end thereof the following
new paragraph:

(4) The Secretary shall—

(A) conduct, at least once every five years, a review of
all species included in a list which is published pursuant
to paragraph (1) and which is in effect at the time of
such review; and

(B) determine on the basis of such review whether
any such species should— .

(i) be removed from such list;

(i1) be changed in status from an endangered
species to a threatened species; Or

(iii) be changed in status from a threatened
species to an endangered species.



726

h determination under mcvwwnmmépvr (B) shall be made in accord-

W%Mo a&.mr the provisions of subsections () and (b). . .
" Page 3, line 1, strike out :A,»w ” and insert in lieu thereof “(8)"

wam@ 4, line 22, strike out “paragrap » and insert in lieu thereof
“ " he’ ¢

paragrapis . . )
Page 5, line 6, strike out all that follows the period.
Page 5, after line 6, insert the following:

(3) A final regulation adding & species to any list pub-
lished pursuant to subsection (c) shall be published in the
Federal Register not later than two years after the date of
publication of notice of the regulation proposing such listing
under paragraph (2)(A) (). If 2 final regulation is not
pmowﬁm% within such two-year period, the Secretary shall
withdraw the proposed regulation and shall publish notice
of such withdrawal in the Federal Register not later than 30
days after the end of such period. The Secretary shall not
propose & regulation adding to such a list any species for
which a proposed regulation has been withdrawn under this
paragraph unless he determines that sufficient new informa-
tion is available to warrant the proposal of a regulation. No

roposed re lation for the listing of any species published
w&oam the Amy:eo of the enactment of the Endangered Species
Act Amendments of 1978 shall be withdrawn under this
paragraph before the end of the one-year period beginningon -
such date of enactment. ‘ .

Page 5, line 7, strike out ,.Auw » and insert in lieu thereof “g”,
“(2) (A),” and insert in lieu thereof

m.p«o 7, line 14, strikke out
aﬁv.,.,: A N i o .
"Page 9, line 12, insert ¢, as determined by the Secretary,” after
“States”, e T b e
Page 10,line 3, ‘nsert after the period the following:
1f no appointment is made within such 15-day period, the
Endangered Species Committee shall appoint, by a vote of a
majority of the members of the Committee, one individual not
" later than 30 days after the end of such 15-day period.
Page 13, beginning on line 16, strike out “other’ Federal agencies.”
and insert in lieu thereof “a Federal agency.”. ,
“‘Page 18, line 3, insert “or the permit or license applicant” after

“ggency”. . : )
age 18, line 23, insert after the period the following:

‘Any action for review under this subsection shall receive
wnamawgno over other matters before the court and shall be
eard and determined as expeditiously as the court considers

practicable. o .

Page 23, line 3, strike out “getion;” and insert in lieu thereof “ac-
tion.” and closing quotation marks. -t rta G
Page 23, line 18, strike out “(c)” and insert in li
operative Agreements.—". . e
Page 28, line 9, insert “T ROGRAM.—” after“(a)”.
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u thereof “(c) Co-
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Page 28, line 16, strike out “(b)” and insert in lieu thereof “(b)
mmmomwwmmrcﬁo»wdﬁamow CONTROLLED ENVIRONMENT.—".

Page 29, after line 10, insert the following : '

Sgc. 11. Section 10 of the Endangered Species Act of 1973
(16 U.S.C. 1539) 1s amended by adding at the end thereof the
following new subsection: : _

(h) CERTAIN ANTIQUE AxricLes.— (1) Sections 4(d) and
9(a) do not apply to any article (other than scrimshaw)
which— v

(A) was made before 1830; “

(B) is composed in whole or in part of any endangered
species or threatened species listed under section 4;

(C) has not been repaired or modified with any part
of any such species on or after the date of the enactment
of this Act; and

(D) is entered at a port designated under paragraph
(3). |

(2) WVHQ person who wishes to import an article under the
exception provided by this subsection shall submit to the cus-
toms officer concerned at the time of entry of the article such
documentation as the Secretary of the Treasury, after con-
sultation with the Secretary of the Interior, shall by regula-
tion require as being necessary to establish that the article
meets the requirements set forth in paragraph (1) (A), (B),
and (C). L, ,

(3) The Secretary of the Treasury, after consultation with
the Secretary of the Interior, shall designate one port within
each customs region at which articles described in paragraph
(1) (A), (B),and (C) must be entered into the customs terri-
tory of the United States. :

PURPOSE OF THE LEGISLATION

The purpose of the legislation is to authorize appropriations to carry
ona ME Endangered Species Act, and to introduce some flexibility into
the Act.

To accomplish this purpose, the legislation adopts a procedure
through which Federal agencies may be considered for an exemption
from the Act’s mandate that they not jeopardize, the continued exist-
ence of any endangered or threatened species or adversely modify the
critical habitat of such species. :

LEGISLATIVE BACKGROUND

T.R. 13870, the predecessor bill to H.R. 14104, was introduced on
August 9, 1978, by Mr. Leggett, following eight days of oversight
hearings on the operation and administration of the Endangered Spe-
cies Act by the Subcommittee on Fisheries and Wildlife Conserva-
tion and the Environment. TLR. 13807 was considered by the subcom-
mittee in open markup sessions on August 21, 22, and 23, and Septem-
ber 11 and 13. On September 13, 1978, the subcommittee unanimously
adopted an amendment in the nature of a substitute to H.R. 18807 and
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ordered the bill, as amended, reported to the Full Committee in the
form of the clean bill, H.R. 14104. . ~

ILR. 14104 was introduced on September 18,1978 by Mr. Leggett and
cosponsored by Mr. Murphy of New York, Mr. Dingell, Mr. Ruppe,
"Mr. Forsythe, Mr. Bowen, Mr, Oberstar, Mr. de la Garza, Mr. Young
of Alaska, Mr. AuCoin, Mr. Emery, Mr. Hughes, Mr: Akaka, Mr.
Dornan, Mr. Evans of Delaware, Mr. Trible and Mr. Rooney.

The Committee considered H.R. 14104 1n wma: markup session on
September 19 and unanimously ordered the bil reported to the House
with amendments. A . . : )

H.R. 14104, in addition to a number of other provisions, authorizes
appropriations to the Departments of the Interior and Commerce to
carry out the Endangered Species Act through Fiscal Year 1981. To
that extent the bill is 1dentical to H.R. 10883 reported to the House by
the Committee on March 31, 1978 in order to comply with Section 402
of the Congressional Budget Act. . -

Briefly explained H.R. 14104, as ordered repoited to the House,
would do the following: - Lo )
o871, Revise the notice procedures in the Act to improve public
“potice of proposals to list species as endangered or threatened and
designate critical habitat; = . . _ L )

*". 9, Require public hearings in areas affected by a designation of
critical habitat; - - Canmot T .
"3 Establish a procedure whereby Federal agencies can receive
exemptions from the requirements of the Act through a six mem-
ber cabinet level committee; .- - . . o
..:"4, Establish a grant-in-aid program for States which have de-
“*veloped an adequate and active program for the conservation of
- endangered and threatened plants; SO
%, Revise the penalty provisions of the Act by reducing the
gtrict liability penality for others than importers and exporters to
$500, making crimina violations of the Act a general rather than
a specific intent crime, and subjecting importers and exporters of
. fish and wildlife and plants to strict liability penalties of up to
., 11+ $10,000; L
“+'*""6. Provide the Secretary of

e
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griculture with authority to ac-
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.-, quire land for the o.osmmugao:.om\.obmgmﬁmmb:@,.@ao@enbmm,

. species with Land and Water Consérvation Funds; ~t . s !
“2%, Provide exceptions from the act’s requirements for th
.+, . progeny of legally held captive raptors and antique articles made
o ,..w&o_no 1830; . [ S I EPEF T
8. Require a review of the endangered species list at least once
“every 5 years;and . - aoog o
9.” Authorize appropriations of $25.5 million in fiscal year

-~ 1979; $28 million in fiscal year 1980; and $30.5 million in scal
~. year 1981 to carry out the purposes of theact. . ... —~ = .. i

. -

<a "y “BACKGROUND AND NEED FOR THE LEGISLATION .
- 1. OVERVIEW OF THE ENDANGERED SPECIES AcT OF 1973

'
[

** Congressional concern about rapidly moncl.ogamnw m.._.m._: wildlife and

‘plant habitat, indiscriminate utilization of plants and animals and
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increasing numbers of species threatened with extinction resulted in a
series of legislative actions culminating in the enactment of the En-
dangered Species Act of 1973. The act repealed the Endangered
Species Conservation Act of 1969, broadened Federal responsibilities
to list species and increased the Federal authorization and programs
for insuring the survival of species. 4

The primary purpose of the Endangered Species Act of 1973 is to
prevent animal and plant species endangerment and extinction caused
by man’s influence on ecosystems, and to return the species to the
point where they are viable components of their ecosystems. The
Department of the Interior estimates that there are 20 species becoming
extinct per decade in the United States and an even greater number
entering the endangered category. If this rate applies worldwide an
estimated 300 extinctions occur per decade. :

The process of extinction. of course, is a natural phenomenon.
Throughout the hsitory of the world species of animals and plants
have appeared, changed and disappeared. In recent time the “extine-
tion experience” has changed dramatically. All available evidence
suggests that the rate of extinction of many species of plants and
animals has increased significantly in the post-industrial era. In many
cases the process of extinction has been associated with an increase in
man’s ability to alter natural habitats for his own devices. The loss
of habitat for many species is universally cited as the major cause for
the extinction of species worldwide.

A. Listing of endangered and threatened species

The protections provided to animal and plant species threatened
with extinction are activated by the listing of a species as “endangered”
or “threatened.” The endangered category refers to those species which
are threatened with extinction through all or a significant portion of
its range, while threatened species are those that are likely to become
endangered within the foreseeable future. The various prohibitions
provided in the Act may vary depending on whether a species is listed
as “endangered” or “threatened.”

Species are added to the endangered and threatened species list in
two different ways. A member of the public may petition the Secretary
for a listing, or the listing process may be initiated by the Department
of the Interior or Commerce on the basis of the best scientific and com-
mercial data available. If a private citizen petitions the Secretary to

list a species, and presents substantial evidence in support of the peti-
tion, the Secretary is required to conduct a review of the species. Al-
though the Department of the Interior uses a priority system to
determine which of the hundreds of unlisted endangered species should
be acted on first, the petitioning process interrupts the Department’s
priority system by requiring immediate review. .
The act provides five criteria for determining whether a species is
endangered or threatened. These are: , .
1. The present or threatened destruction, modification, or cur-
tailment of the species habitat or range;
9. Overutilization for commercial, sporting, scientific, or edu-
cational purposes;
3. Disease or predation;
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. . 4. The inadequacy of existing regulatory mechanism; or
5. Other natural or manmade factors affecting its continued
existence. ) ] o ] .
Any proposed listing, delisting, or reclassification 1s published in
the Federal Register, and the public is given at least 60 days in which
to comment. Individuals may request a public hearing on a proposed
listing, but the Secretary has the discretion to deny the hearing request.
The Department has held six public hearings on listing proposals, and
they have denied five requests for hearings. The Director of the Fish
and Wildlife Service recently announced that all future proposed
designations of critical habitat would be accompanied by a hearing in
the local area. ) )
Following the review of comments and evaluation of the best avail-
able biological data the Department may publish a notice of final rule-
making in the Federal Register. Regulatory proposals generally be-
come effective 30 days after publication of the final determination in
the Federal Register. .
As of August 1978, the endangered and threatened species list con-
tained 228 domestic and 457 foreign species. An additional 137 animal
species and 1,850 plant species have been formally proposed for listing

as endangered or threatened (See table1).

TABLE 1

Endangered and threatened specles
Category : United States Foreign Total
..................................................... u  us 279
uhﬁ_.. _“...” ...................................................... n 1 215
Reptifes and amphibians__. o oo occoormamenamommenn e e . 26 . 58 . 81
FISheS. oo e vmme—eememmmcommmesmmmmmsmeenommseseoosssesos 41 10 ’ 51
L 7 1 8
Clams..occamomena- - e cmmmmmmommmmmmrammm o 23 2 25
Crustaceans. . . .-——---- e eeeiimeimmmecm—emmmmmemamem=eooce 1 0 1
Insects. . conamamocaann hmmrmomammommameem o smmaweoe e ssomon oo 8 0 8
PIAMES - oo o oo m- eeecmmmmmmmmoemameemeescsmsessssossmosmeses 17 0 17
228 457 685

Although most of the Department’s. actions under the Act have
involved the listing of species, the act also authorizes the Secretary
to delist or reclassify species in much the same manner as the initial
listing. Certain species that closely resemble listed endangered or
threatened species can also be listed under the act if the Secretary
finds that the listing of the physically similar species will facilitate
enforcement of the act. The ultimate goal of the Endangered Species
Act is to focus sufficient attention on listed species so that, in time, they
can be returned to a healthy state and removed from the list.

B. Prohibited activities ,
Oricé"an animal or plant species has been listed as endangered, the

act prohibits a number of activities involving the listed species unless

an exception applies or a permit is granted. These prohibitions

include: .
""'1. The taking of endangered animal species;

2. The importing or exporting of listed species;
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3. The selling or delivering any species which are ‘illegally
taken; or T

4. The sale of listed species in interstate or forei commerce.

These prohibitions apply to live or dead species; to %ﬂ,\?.vwiw or

products; to all progeny of animals born on or after December 28,
1973; and to animals held at that time for sale or barter. . ,

All of these prohibitions apply automatically in the case of a species

which is listed as endangered. In contrast, when a species is listed as

threatened, the Secretary has the discretion to proscribe actions as he

deems necessary to provide for the conservation of the species.

C. Exceptions o

Although the act established a number of stringent protections for
animals and plants listed as endangered, it also provided for some ex-
ceptions to the general prohibitions. These include:

1. An exemption for listed animals that were in captivity or a
controlled environment on December 28, 1973, and not held in the
course of a commercial activity ; and

2. An exception which permits Alaskan Natives to take listed
species for subsistence purposes, and which permits them to sell
native handicrafts fashioned from the nonedible byproducts of
listed species. ‘ o

The act also authorizes the Secretary to permit acts otherwise pro-
hibited by the statute for scientific purposes or to enhance the propa-
gation or survival of the affected species.

D. Penalties and enforcement
The act established a three-tiered civil and criminal penalty provi-

sion for violations of the statute. Any person violating the act is
subject to a maximum strict liability penalty of $1,000. If a person
knowingly violates a provision of the act he can be fined up to $10,000
for each violation; and any person who willfully commits an act which
violates the statute can be fined up to $20,000 or imprisoned up to one
year. ", . . .. .

In addition the civil and criminal penalty provisions provided al-
ready discussed, the act authorizes any person, private entity, as well
as any State or Federal agency to bring suit to enjoin violations of
the act.

II. SECTION 7 AND CRITICAL HABITAT

Section 7 of the Endangered Species Act requires Federal agencies
to insure that any action authorized, funded or carried out by them
does not jeopardize the continued existence of listed species or destroy
or modify the critical habitat of any endangered or threatened species.
This one small section has developed into one of the most significant

portions of the entire statute.

The mandate of section 7 applies once a species is listed or once
“critical habitat” is designated for any listed species. The term “criti-

cal habitat” was not defined in the 1973 act, but regulations promul-
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gated pursuant to the ‘act have defined it to mso_:mm:m&?ugmou
ﬁﬁmup_.gm...go loss of which would pwvnmomwzw decrease the likeli-

hood of the survival and recovery of a listed species or & distinct seg-

ment of its population. .. 2 _ . .
The designation of critical habitat for listed species oceurs in much
the same manner as the initial listing of the species as endangered or
threatened. Although the Departments did not originally designate
critical habitat concurrently with the mmewzmwnra are not attempting to
do so. As of August 1978, critical habitats @mwx&: designated for 32
geparate wmxxmom. The species involved and the area of the habitat are

described 1n tables 2 and 3. An additional 56 critical habitats have
been formally proposed for designation.

TABLE 2. —CRITICAL HABITAT FINALIZED, MAPS, AND DESCRIPTIONS

e

Date of Estimated e -
Federal total Number Map index

Species Register acres (109) of areas Notes location
e
Snall darter (no map svailable). ... Apr. 1,1976 '1.3 N TR 1.
Florida manatee (no map aval able). .- -. Sept. 24, 1978 950 6 1 2,4,10.
{ndian bat (no map avai able). oo ceen- Sept. 24, 1976 -NA 1 2 31
American crocodile._ ... 4o eee.. 1960 : A
California condor (no map & _do_. ..o - 5% :
Yellow-shouldered blackbi Nov. 19,1976 22
§t. Croix lizard . .- ~- lune 3,1977 . .01
Giant anole TTD duly 21,1977 1.6
% sandhill crane. ....-..----- Aug. - 8,1977 25
Everglade kite_ ... -oocomoocenmoos Auvg. 11,1977 963
American peregrine falcon . _.....--ocooo- do. 12 -
Cape Sable seaside SParfoW. .---«-------- do.. . an
Dusky seaside SParfow . - _ooonowomomzacmes do_. 80 .
Morro Bay kangaroo rat. _o.o.oooo-esoneooes do.. .8
Polite - o meoozmmgmmmem s i e ol e s ga s -1
Alabama cavefish (no map av NA
Slackwater darter. ..--.- .20
Stender chub. .- ooee-o- 22
Spotfin chub_ _-.o----- v 186
ellowfin madtom - 30
Florida Pine Barrens tresfr 1l
Golden coqui. - Ny wodzans do......- o 1.8
Leopard darter T 7jan, 27,1978 8.0 .
Houston toad . ... _Jan, 31,1978 - 83 :
Mona boa. . ---ceonconnnn Feb. 3,1978 22
Mona ground IgUaNa. _ oooooootenmnosos fss do.....-- 22
Gray wolf . Lcoemeenocaen Mar. 9,1978 4,600
Little Kern golden trout...--.oocooo--- Apr. 13,1978 36
Whooping Crane._ - ....----- I May 15,1978 .- 365
Contra costs wallflower ... .-~ Aug. 31,1978 . 300
Antioch Dunes ¢ U o : 0.03
New Mexican ridgenose vattlesnake. . PR [ M, 1.000
TFotad oocemmnencmans eeenmmeeskanhmameneee . 8,392
Notes

1. Estimate subject to 30-percent error, either direction.

2. Caves, no estimate made of area. R Lol
3. (Mona island, P.R) all 3 species have same critical habitat.

4. Actual critical habitat is described as river or stream course, o actual area stated (estimated river miles converted

to acres.). - e
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As the Act is currently written, critical habitat is determined .mo_o_.<
on the basis of biological factors. The Secretary has no discretion to
alter a critical habitat designation on the basis of the effect that such
designation may have on the area. In many cases, the designation of
critical habitat may have little or no impact on activities within the
avea of the habitat. Whether a specific action may violate section 7 de-

pends on a biological analysis of the impact of the activity on the listed
species or its habitat.

A. Tellico Dam and the snai
section 7 .
As we have seen in the celebrated snail darter case, section 7 can
potentially have an enormous impact on Federal activities. In June of
‘this year, the U.S. Supreme Court affirmed the lower court decision
in the Tellico Dam case holding that the Tennessee Valley Authority
facility could not be completed as planned because 1t would jeopardize
the existence and destroy the critical habitat of the snail ;.343.. a
member of the perch family (7ennessce Valley Authority v. Hill et al.,
No. 76-1701). In reaching this conclusion the Court indicated that
the legislative history of the act revealed that Congress intended to
halt and reverse the trend toward species extinction—whatever the
cost. The Court indicated that the pointed omission of any type of
ualifying language in the statute revealed congressional intent to give
the continued existence of endangered species priority over the pri-
mary missions of Federal agencies. The Supreme Court also dizmissed
the arguments that section 7 should not apply to any Federal action
which is at an advanced stage of construction at the time the species
is listed. The Court argued that the plain meaning of the language of
_section 7, read against the stated licies .Om. the act ws.& its legislative
history, indicated that Congress id not intend agencies to be able to
escape the mandate of section 7 simply on the basis of the stage of
completion of the affected project or activity. - ,
+ The Tennessee Valley Authority (TVA) has not conducted any
further work on the Tellico Project since the Sixth Circuit Court of
Appeals decision in January. Through February 1977 TV A had obli-
gated about $103 million on the Tellico project. The General Account-
‘ing Office has estimated that about $56.3 million of the $103 million
‘invested in the Tellico project could provide some benefit if the project
is not completed. The amount of benefit to be derived from the invest-
ment depends largely on the ultimate case, however, and probably will
ot be proportionate with the original cost.

In all, Section 7 has been interpreted by the courts on three occa-
sions. In Sierra Club v. Froehlke, 534 F. 2d 1289 (8th Cir. 1976), zxw
plaintiffs challenged the construction of the Corps of Engincers
Meramec Park Lake Dam in Missouri. The plaintiffs alleged that the

. construction of the dam would jeopardize the continued existence of
the endangered Indiana bat by flooding caves 1n which the bats were
Jocated. The 8th Circuit Court of Appeals affirmed the District Court’s
finding that the existence of any adverse impact on the bats was 1n-
sufficiently conclusive to preclude construction under section 7. .

In National Wildlife Federationv. Coleman, 529 F. 2d 359 (ith Cir.
1976), the Fifth Circuit Court of Appeals considered a conflict be-
tween the Mississippi sandhill crane, a subspecies of sandhill crane,
and o planned interchange for Interstate Highway 10. The Court of

1 darter—judicial interpretations of
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Appeals mzwomsmm the Department of Transportation from proceeding.
with the planned construction of the interchaige until the Depart--
ment ooc_w ensure that the development of adjoining lands would not
be detrimental to the continued survival of the cranes and the preser-
vation of their habitat. Subsequent to this ruling, the parties to the
action ngreed that the Interchange could be built if the Department
would purchase the land adjacent to the interchange. The com letion
of the interchange has been stalled, however, as a result of the dis-
pute between the Departments of the Interior and Transportation as
to who would be responsible for acquiring the land around the inter-
change.

Both the Indiana bat and the sandhill crane cases illustrate the
fact that there is some degree of flexibility in Section 7. In the sand-
hill erane case the plaintiffs did not seek, and the court did not enjoin
the completion of the highway despite the fact that it bisected the
sandhill crane’s habitat. In the Indiana bat case the court found that
the impact of the impoundment on the bats and their habitat was not:
sufficiently severe to amount to a violation of Section 7. The determina-
tion of whether a particular activity violates Section 7 depends on the
type and degree of impact that the activity will have on the species
or its habitat. These cases also make it clear, however, that the deter-
mination of whether a particular activity violates section 7 is made
irrespective of the economic importance of the activity.

B. Section’? and the consultation process

In addition to requiring Federal agencies to ensure that their ac-
tions do not adversely impact endangered species, the section also re-
quires all federal agencies to consult with the Department of the In-
terior (Department of Commerce in the case of marine species) when
any of their actions may affect endangered species. This consultation
process is central to the resolution of conflicts under the Act.

Typically the consultation process will be initiated by a Federal
agency when it discovers that it may be taking an action that will have
an impact on an endangered species. The agency contacts the Fish and
Wildlife Service or the National Marine Fisheries Service, depending
on the species involved. and requests assistance to determine whether
there is a potential violation of section 7. The Service initially con-
ducts a threshold examination in an attempt to determine that nature
of any impact on a listed species. At the conclusion of the threshold
examination the Service issues a biological opinion indicating whether
the action is likely to jeopardize the species or adversely modify the
critical habitat, and suggesting possible modification which would
avoid any adverse impact.

Although section 7 has been in effect since 1973, this consultation
procedure was not formally instituted until January of this year.
The administration has testified that some 4500 consultations have
been conducted under Section 7 since 1973. Unfortunately. until re-
cently the Department of the Interior did not attempt to make a
formal record of these consultations and the Committee has been
wnable to substantiate the number of successful consultations under
the Act. Tt is assumed that a large number of the consultations
amounted to informal contacts between the Federal agency and the
Fish and Wildlife Service. The Department of the Interior estimates
that there may be as many as 20,000 consultations during Fiscal Year
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1979. In the future the Department should keep accurate records on
each consultation on file regardless of whether consultation amounts
to only a single inquiry such asa telephone call. ) .
The evidence presented to the Committee suggests that in many In-
stances good faith consultation between the acting agency and the Fish
and Wildlife Service can resolve many endangered species conflicts.
As an example, consultation between the Service and the Corps of
Engineers on the proposed Dickey-Lincoln project in Maine appears
to have resolved any potential conflict between the reservolr and the
cndangered furbish lousewort. In that case the Service 3@539:@& a
conservation program to the Corps of Engineers which included
acquisition and protection of existing habitats below the project 1m-
poundment arca, acquisition of new habitats for relocated populations.
and the development of a monitoring program capable of detecting
any changes in the lousewort’s biological status. The consultation in-
-volving the furbish lousewort was one of the most complex conducted
‘by the Fish and Wildlife Service. Some consultations may amount
to no more than a simple inquiry whether a listed species 1s present
-in a project area. , : . ) - )
Any determination by the Fish and Wildlife Service that the activ-
ity may jeopardize the continued existence of listed specics does not
necessarily mandate any particular action by the acting acency. The
section 7 regulations make it clear that it is the responsibility of the
acting agency to determine whether to proceed with the activity or
program s planned in light of its Section 7 obligations. The judicial
decisions interpreting Section % indicate, however, that the biological
oninion issued by the Fish and Wildlife Service will ordinarilv be
given great weight by the courts. Federal agencies proceeding with an
action in the face of an adverse biological opinion will be doing so
at their peril. o e
., Although consultation can be a valuable tool for resolving conflicts
between endangered species and Federally authorized activities, the
committee is concerned that the volume of consultations exnected
“under section 7 may ultimately overwhelm the Fish and Wildlife
_Service. The committee is especially alarmed that, because additional
full-time personnel ceilings have not been provided by the Adminis-
tration, many of these all-important consultations will be performed
by part-time personnel. The efficient operation of the Department’s
_consultation_teams is vital if future conflicts between endangered
gnecies and Federal development projects are to be avoided. The com-
mittee does not believe that part-time personnel can adequately per-
form the difficult task of consulting with other Federal agencies on
projects which may result in species or habitat degradation.

" fII. THE POTENTIAL FOR FUTURE HZUVZQH%HU SPECIES CONFLICTS

.- Before determining the need for any amendment to the Endangered
- Species Act, the Subcommittee on Fisheries and Wildlife Conserva-
. tion and the Environment conducted the most extensive set of over-
sight hearings ever held on the operation of the Endangered Species
Act. These hearings attempted to determine the nature and extent of
current conflicts under the act, and the likelihood of future conflicts

between listed species and federally authorized activities.
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The evidence developed at these hearings suggests that the con-
sultation process can resolve many if not most of the conflicts that
might develop under the Act. The committee believes that the popular
press has grossly exaggerated the potential for conflict under the Act.
1t is clear, nevertheless, that there will continue to be some Federall
authorized activities which cannot be modified in a manner which will
avoid a conflict with a listed species. For example, the Tennessee
Valley Authority Columbia Dam project appears to pose a serious
threat to several listed species. The likelihood of future conflicts will
increase as more species are added to the Endangered Species List and
as more critical habitats are designated for listed species. As we have
already mentioned, there are currently 137 animals and 1850 plants
proposed for listing as endangered and threatened and 56 critical habi-
tats proposed for designation. The Department of the Interior antici-
pates listing some 414 domestic species and designating 293 critical
habitats before 1980.

Numbers alone, nevertheless, can never tell the entire endangered
species story. Man of the plant species, for example, are located in
isolated areas of A..W:mogm: and Hawaii. It is very unlikely that the
listing of these plant species will precipitate conflicts with Federal
activities. If a conflict develops, it will be a simple matter to relocate
populations of these species to avoid & violation of section 7. On the
other hand, the amount of biological information about any par-
ticular endangered species can be very limited. And as a result, it may
be quite difficult for the Fish and Wildlife Service to know with any
certainty at the consultation stage whether an activity will “jeopardize
the existence” of a particular species. :

All of these facts, considered together, convinced the eommittee
that some flexibility is needed in the act to allow consideration of
those cases where a Ifederal action cannot be completed or its objectives
cannot be met without directly conflicting with the requirements of
Section 7. The committee believes that an amendment of the Act is fur-
ther justified in light of allegations by the General Accounting Office
that the Fish and Wildlife Service has deliberately refrained from
listing two species of insects which appear to pose & serious conflict
with the New Melones Dam in California. The Fish and Wildlife
Service has p_ﬂoﬂ.\mq omitted these species from the list for fear of
provoking the Congress into major revisions of the Endangered
Species Act.

The committee considers these allegations to be extremely serious.
Those individuals charged with the administration of the act do not
have the legal authority to weigh the political importance of an en-
dangered species. The fact that the very administrators of the act
have apparently determined that the act is insufficiently flexible is evi-
dence itself of the necessity for amendment.

1IV. H.R. 14140—GENERAL DISCUSSION

A. Compromise

The Endangered Species Act amendments were subjected to a vigor-
ous debate in both the Subcommittee and full committee. At one point,
no less than five separate amendment proposals were considered by the
committee in its markup session. H.R. 14104 represents a compromise
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disparate points of view. The bill attempts to retain

Mﬂwmﬂwﬂn MWMMM_.:%@% the W:m::m.on& Species Act, while introducing
 some flexibility which will permit exemptions from the Act’s m:.:.—-
M ent requirements. At the same time, the legislation aims to 1mprove
m.‘ro listing process and the public notice process of vwowo.m& listing and
designations. These improvements will insure that w:. listing and des-
jonations are made by the Department of the Interior only after a
thorough survey of all of the available data, and only after notice to
the local communities that will be most affected by any listing or des-
ignation. In addition, the compromise amendment contains provi-
grons allowing for the enhancement of existing critical habitat of

endangered and threatened species.

B. Exemption procedure .
H.R. 14104 would establish a procedure through S_Zor.m,ﬁ_m-.m_ ac-
tivities could be exempted from the requirements of section 7 of the
act. The wNonS.E procedure oA.EE. be initiated once the Secretary 1s-
sues a biological opinion indicating that the agency action may
seopardize the continued existence of a listed species or adversely mod-
ify its critical habitat. The application would initially be considered
by a three member review board which would make recommenda-
tions to a six member cabinet level committee. The procedure outlined
here is very similar to that regularly utilized by Federal agencies under
the terms of the Administrative Procedure Act. In this case, the re-
view board would be acting in much the same capacity as an admir-
istrative w@pwgm mumambow. who makes MoooBEou ations to a Federal
agency on a pending regulatory proposal. .
JES% uo&a% board would be composed of an appointee of the Secre-
tary of the Interior (the Secretary of Commerce 1n the case of marine
. species), an appointee of the Governor of the affected State, and an
individual appointed by the two appointees. ) .

Before proceeding to review the merits of granting an exemption
for the agency action, the review board would be required to make
an initial determination that the pﬂgo has made a good faith effort
to consult with the Fish and Wildlife Service and attempt to re-
solve the conflict with the endangered species. This step is crucial in
order to insure that all Federal agencies fully comply with the con-
sultation requirements of section 7. . )

Once the review board determined that the agency had consulted in

ood faith, it could proceed to consider the merits of the application.
m,,re review board would determine, on the basis of the evidence pre-
sented at a formal adjudicatory hearing, whether—
; A. There are no feasible and prudent alternatives to the agency
action; ) . L
B. The benefits of the agency action clearly outweigh the bene-
fits of alternative courses of action consistent with the conserva-
tion of the species; and ) e
C. The action is of national or regional significance.

At the conclusion of the formal hearing the review board would for-
ward its recommendation, including a recommendation of the neces-
sary mitigation and enhancement measures to be taken, to the Endan-
gered Species Committee composed of the following members:

1. The Secretary of Agriculture; ,
9. The Secretary of the Army;
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3. The Secretary of the Interior;

4. The Administrator of the National Oceanic and Atmospheric
Administration;

M. The Chairman of the Council on Environmental Quality;
an :

- 6. The Governor of the State in which the agency action will
occur.

The Endangered Species Committee would review the recommenda-
tions of the review board and the evidence on which it is based and
would decide whether or not to grant an exemption from section 7
of the act. Four out of the six committee members would have to vote
for an exemption in order for an exemption to be granted. If such an
exemption is granted, the committee would be required to establish the
necessarv mitigation and enhancement measures.

The Committee on Merchant Marine and Fisheries adopted the ex-
emption procedure with the firm belief that it offers the best potential
for fairly evaluating and balancing the benefits of the agency action
against the benefits of alternatives which will insure the conservation
of the species. The membership of the Endangered Species Commit-
tee has been deliberately structured to take advantage of a broad array

of experience and expertise and to balance all possible points of view.

The committee would like to point out, in response to the additional
views of several members of the Committee, that the review board does
not duplicate the duties of the Endangered Species Committee. The
review board merely makes recommendations to the Endangered Spe-
cies Committee. In this sense, the review board will be acting as a
hearing examiner for the committee. Even if the bill did not include
a review board, the committee would undoubtedly have to hire a hear-
ing examiner to conduct the Federal adjudicatory hearing. The ex-
cmption procedure provided in H.R. 14104 will assure that all of the
evidence will be reviewed by highly competent and professional ap-
pointees of the Secretarv and Governor. .

Although the exemption procedures involve a two-step process, the
bill includes specific timetables to insure that an exemption application
will receive iImmediate consideration. The review board is required to
complete its hearings and make its recommendation within 180 days.
The committee in turn is required to decide whether to grant an exemp-
Wo: wizmz 90 days of receiving the recommendation of the review

oard.

C. Amendments to the listing process

H.R. 14104 includes several amendments to the endangered species
listing process. These amendments were added to the legislation in
order to correct a number of deficiencies that were highlighted in the
course of the oversight hearings. The committee discovered that, all
too often, the listing of a species or the designation of critical habitat
occurs in a regulatory vacuum. There has been little or no effort made
to publicize the regulatory proposal in the affected area or give the
people most directly impacted by the proposed regulation an oppor-
tunity to effectively comment on it. Under the existing Act an individ-
ual would have to spot the regulatory proposal in the Federal Reg-

ister in order to be aware of any potential listing or designation of
habitat in his area.

83-690 0 - 82 - u8
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The commiittee believes that the listing of a species or the &w\mmmuw-
tion of critical habitat is important enough to require the administer-
ing agencies to expand their notice procedures. H.R. 14104 would
alleviate this problem by requiring actual notice of regulatory pro-
posals to general units of government. In addition, the bill requires
that any proposed designation of critical habitat be published in a
local newspaper in the affected area. Finally, the bill would require
informal public meetings on proposed critical habitat designations in
the area of the habitat and more m.ozam,_ﬁ& hearings in the State.
Added together, these provisions will insure that the Department of
the Interior is not listing species and designating critical habitat with-
out consulting the views of the people of the affected area. In addition,
these provisions will serve to alert the Fish and Wildlife Service to
possible conflicts between listed spcies and human activities. The
committee believes that it is in everybody’s interest for conflicts
between the presence of endangered species and development activities
to be discovered and resolved at the earliest possible opportunity.

D. Evaluation of economic impact of the designation of critical habi-
tat for invertebrates . . . .
The ultimate goal of the Endangered Species Act is the conserva-
tion of the ecosystem on which all species, whether endangered or not,
depend for survival. For this reason the Endangered Species Act pro-
tects all endangered and threatened members of the animal kingdom,
not merely the so-called higher forms of life. Nevertheless, the com-
mittee recognizes that the large number of species and subspecies
within the 21 nonvertebrate phyla could ultimately present serious con-
flicts with many Federal activities. The committee ado ted a provi-
sion, which while continuing full protection for all listed s ies, does
give the Secretary the discretion to alter a critical habitat designation
for an invertebrate species if he determines that the economic benefits
of excluding a portion of the critical habitat outweigh the benefits
of designating the area as part of the critical habitat. S
This provision is not intended to downgrade the status of inverte-
brate species. Rather, it is intended to avoid conflicts between inverte-
brate species and Federal activities at an early stage, without having
to resort to the full exemption procedure. .- e

SECTION-BY- SECTION ANaLysIs

Section 1 of FL.R. 14104 contains the short title and enacting clause.
Section 2 of H.R. 14104 contains amendments to section 4 of the En-
dangered Species Act of 1973 (16 U.S.C.1533). -+~ s
“Section 4(a) (1) of the Endangered Species Act of 1973 requires that
the listing of any species as threatened or endangered is to be carried
out by regulation published in the Federal Register. Paragraph 1
of section 2 of the bill has the additional requirement that the Secre-
tary “to the maximum extent prudent” specify critical habitat at the
snme time as he publishes a regulation listing a species. The phrase “to
the maximum extent prudent?’ is intended to give the Secretary the dis-
cretion to decide not to designate critical habitat concurrently with
ms listing where it would not be in the best interests of the species to
0 §0. o ; K
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As an example, the designation of critical habitat for some endan-
gered plants may only encourage individuals to collect these plants

to the species ultimate detriment. The committee intends that in most
situations the Secretary will, in fact, designate critical habitat at

“the same time that a species is listed as either endangered or threat-

ened. It is only in rare circumstances where the specification of criti-
cal habitat concurrently with the listing would not be beneficialto.the
species. i

" Section 4(b) of the act is amended by the addition of a new para-
graph which specifies the way in which the critical habitat of inver-

‘tebrate animal species is to be determined by the Secretary. In the new

paragraph, the Secretary is directed to consider the economic and other
relevant impacts of the inclusion of areas within a proposed critical
habitat. The Secretary may exclude any area from a proposed critical
habitat if he determines that the benefits of such an exclusion out-

‘weight the benefits of specifying the area as part of the critical habitat.

p until this tiie, the determination of critical habitat has been
a purely biological question, With the addition of this new paragraph,
the determination of critical habitat for invertebrate takes on signifi-
cant added dimensions, Economics and any other relevant impact
shall be considered by the Secretary in setting the limits of critical
habitat for such a species. The Secretary is not required to give eco-
nomics or any other “relevant impact” predominent consideration in
his specification of critical habitat for invertebrates. The considera-
tion and weight given to any particular impact is completely within
the Secretary’s discretion. :

In directly addressing the question of the specification of critical
habitat for invertebrates, the committee was motivated by its knowl-
edge of the large number of species and subspecies of invertebrates,
their usually high rate of reproduction, and their relatively small criti-
cal habitat requirements. The result of the committee’s proposed
amendment would be increased flexibility on the part of the Secretary
in determining critical habitat for invertebrates. Factors of recognized
or potential importance to human activities in an area will be con-
sidered by the Secretary in deciding whether or not all or part of that
area should be included in the critical habitat of an Invertebrate
species. The committee expects that in some situations, the resultant
critical habitat will be different from that which would have been
established using solely biological criteria. In some situations, no
critical habitat would be specified. In such situations, the act would
still be in force to prevent any taking or other prohibited act described
in 16 U.S.C. 1538. In addition, agencies would still be prohibited from
taking an action which would jeopardize the existence of the inverte-
brate species.

The committee amended H.R. 14104 to require a review of the En-
dangered and Threatened Species List at least once every 5 years. On
the basis of this review, the Secretary would determine whether to: (1)

-remove any species from the list; (2) change the status of any listed

species from endangered to threatened or threatened to endangered.

“Any determinations made pursuant to this review must be made in

accordance with the criteria described in section 4(a) of the act and
pursuant to the listing procedure described in section 4(b). The com-
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_mittes anticipates that the Secretary may decide to conduct the re-
uired review in increments. Any failure to review all of the species on
the list would not invalidate the listing of any species. )

Section 2 of H.R. 14104 also amends section 4(¢) (1) of the act which
-presently requires the Secretary to publish a list of endangered or
threatened species which also specifies the portion of its range In ,ﬂw_or

the species is endangered or threatened. - o
The committee bill would amend section 4(c) (1) to require the
. Secretary to include critical habitat designations on the Endangered
and Threatened Species List, The term “range” is used in the general
sense, and refers to the historical range of the species. The committee
believes, nonetheless, that the Secretary should be exceedingly cir-
cumspect in the designation of critical habitat outside of the presently

occupied area of the species. ‘ .
H.R. 14104 amends section 4(£) (2) (A) of the act to expand present
_notica requirements and to require public meetings or hearings in con-

“nection with the listing of a species and the specification of its critical
habitat. o o oL L
TUnder the committee bill, notice of a proposed 3@%25:. (including

" a complete text of the regulation) would have to published in the
Federal Register 60 days before its effective date. Where critical habi-
_tat is specified, such notice must also be published in a newspaper of

general circulation within or adjacent to such habitat. Actual notice of .

the regulation and any environmental assessment or environmental im-

pact statement prepared on 1t 18 3&:._8&8.8%3: 8.p.=ng$.p.~ rx.&
governments within or adjacent to the proposed_ critical habitat at
Jeast 60 days prior to its effective date. This provision does not require
_actual notice to special districts such as an irrigation or school district.
The committee expects that the Secretary would utilize OMB Circu-
lar A-95 or some similar device for assuring effective notice to local
governments. T - o Sl U
‘Where critical habitat is specified in the proposed regulation, the
Secretary must promptly hold & public meeting on the proposed regu-
lation. The meeting must be held in the area in each State where such
habitat would be found. The committee intends that the meetings held
pursuant to this paragraph be of an informal variety that would per-
mit a colloquy hetween representatives of the Department and local
citizens. Tf a timely request is filed with the Secretary, a public hear-
ing must be held in the State whose citizen filed the request. It is the
intent of the committee that such hearings be held in accordancewith
appropriate sections of the Administrative Procedures Act and near
or within the proposed critical habitat, The committee does not intend
‘that either the meetings or hearings be full adversarial proceedings
with all of its inherent expenses to the parties and delays in arriving at
_a final regulation. - - SRR : I
_ In the rather rare instances where no critical habitat is proposed
‘concurrentlv with the listing, a public meeting is to be held by the
Secretary if a request therefore is filed within 45 days of the publica-
tion of general notice. .
If, by chance, actual notice is not given to some unit of general local
government, such an unintentional and unplanned failure of the

_notification system shall not invalidate the proposed regulation.
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H.R. 14104 adds a new paragraph (5) to section 4(f) which would
provide that any final regulation adding a species to the list must be
published within 2 years after the notice of proposed rulemaking. Any
proposed listings not finalized within 2 years must be withdrawn, and
cannot again be proposed unless Secretary determines that new infor-
mation is available which warrants such action. The paragraph pro-
vides that any listing which is proposed at the time ow the enactment
of these amendments would not have to be withdrawn until one year
after the date of enactment.

The bill adds a new subsection (g)to section 4 which would require
the Secretary to develop and implement recovery plans for listed
species. Such plans would be designed to ensure the conservation or
survival of each listed species. Recovery teams may be appointed by
the Secretary, where appropriate, to aid in developing or implement-
ing a recovery plan for a particular species. Such plans shall be as
long and as detailed as is necessary and consonant with their purpose
of providing a framework for actions directed at conserving or, at least,
insuring the survival of the subject species. Although recovery plans.
are implicit in the Endangered Species Act, the Act does not specifi-.
cally mandate recovery plans. As a result, recovery plans have been
given a low priority within the Endangered Species Act budget.

The committee intends the Secretary to establish recovery teams to
assist with: (1) the development of plans; (2) periodic amendment
of plans; and (3) the implementation of the plans. The committee
hopes that the Secretary will appoint full-time professionals to insure
that planning and implementation procecd expeditiously.

Qection 3 of I1.R. 14104 contains extensive amendments to section 7
of the Endangered Species Act of 1973 (16 U.S.C. 1536).

As under the present law, the Secretary is required to make sure.
that all the programs administered by him are in concert with the
purposes of the Endangered Species Act. Each Federal agency is
directed to consult with the Secretary and to use its authorities to
further the purposes of the Endangered Species Act by carrying out
conservation programs for listed species.

Under H.R. 14104, each Federal agency is required to insure that
any action authorized, funded or carried out by it does not result in
species or habitat degradation unless the action has been exempted
under later provisions of the bill. In setting about to insure that its
actions will not result in species or habitat degradation, each agency is
expected to make use of all available expertise both within its own
ovganization and by consulting with the Secretary, the Smithsonian
Institution, the Marine Mammal Commission, or other qualified groups
or individuals.

Section 7(c) (1) requires that Federal agencies insure that their
actions do not result in: (1) jeopardy to the continued existence of an
endangered or threatened species; or (2) the destruction or adverse
modification of any critical habitat of any such species. Tt is the
responsibility of each agency to review its activities or programs to
identify any such activity or program that may affect listed species or
their habitat. If a Federal agency determines that its activities or
programs may affect listed species or their Labitat, the agency should
request assistance from the Secretary.
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Section 7(c) (2) defines the consultation process. If the Federal ac-
tion agency or the Secretary determines that a proposed action may
affect a listed species or its habitat, immediate consultation shall be
undertaken. The consultation will assist in the development of alterna-
tives to the proposed action, and will result in a written biological
opinion by the Secretary detailing whether the proposed action 1s likely
to jeopardize the continued existence of a listed species or result in the
destruction or adverse modification of its critical habitat, The bio-
logical opinion will also discuss the alternatives and modifications to
the proposed action which would-avoid the impacts to the listed species
or their habitats. - ) o

The search for alternatives in the consultation process should be
limited to those that are “reasonable and prudent.” The committee does
not intend that the Secretary and the Federal agency should, at the
consultation stage, be required to review all possible alternatives to
the agency action including those inconsistent with the project’s objec-
tives and outside of the Federal agency’s jurisdiction. It is the intent
of the Committee that the consultation process be completed within 90
days or such time as is mutually agreed upon by the Secretary and the
Federal agency. : ) — :

The new Section 7(c) (3) is designed to stimulate the development
of additional biological information to assist Federal agencies in
complying with section 7. .. . ) .

It requires Federal agencies, with respect to actions for which no
contract for construction has been entered into and no construction has
begun on the date of enactment of this provision, to ask the Secretary
whether any listed species is present in the area of any such proposed
action. In responding, the Secretary is to rely on the best scientific and
commercial data available. The end which this notification process is
desiegned to accomplish is the early discovery of and elucidation of any
conflicts between an agency action and a listed species. - :

After being notified that listed species may be present, the Federal
agency is required to conduct a biological assessment. The assessment
should concentrate on determining whether or not any listed species
presence is likely to be adversely affected by the ageney action. No
contract for construction may be entered into nor may construction
begin while the biological assessment process is under way. The assess-
ment may be prepared in conjunction with the NEPA process. It is
the intent of the committee that this review process take place well be-
fore the exercise of agency discretion which would result in contracts
for construction, actual construction activities, or other potentially
destructive activity. _ :

The committee notes that some biological assessments may harass or

_ harm listed species to the extent that a permit would be required to

conduct the assessment. If that is the case, the Federal agency would
be required to apply to the Secretary for a permit under the provisions
of the Act.

The new section 7(c)(4) of the act would further strengthen the
consultation process. It prohibits any Federal agency. from making
any irreversible or irretrievable commitment of resources once con-
sultation has been initiated if such commitment would have the effect
of foreclosing efforts to avoid the adverse impacts on the species or
their critical habitat. .
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" 'HLR. 14104 includes a new section 7(d) detailing the creation of
a review board and setting forth the manner in which applications for
8 project exemption are to be processed. S

The exemption process is begun by the filing of an application with
the Secretary by either the Federal agency, the Governor of the
State in which the agency action will occur, or an applicant for a
permit or license required under Federal law. The reference to States
in which the agency action will occur is intended to apply to those
States where the project, species and critical habitat are located. It
is not intended to include States whose only nexus to the agency action
is the issuance of a Federal permit, license or grant. An application
may only be filed if, after consultation, it is the Secretary’s opinion
that the agency action may result in species or habitat degradation.
The application must be filed within 90 days after completion of the
consultation process. The application must contain a statement detail-
mcwﬂg reasons why the agency action is qualified for an exemption.

pon receipt of the application for exemption, the Secretary must
promptly notify the Governor or Governors of any State(s) in which
the agency action is being carried out and request their appointment
of a member of the review board. The committee intends the Secretary
to have sole discretion to determine which States are affected by the
Endangered Species Act conflict and which Governors should be noti-
fied under this provision.

The review board is to consist of three members. One is appointed by
the Governor or Governors, one by the Secretary, and the third is
selected by the first two within 15 days of the appointment of the
second. If the two appointees are unable to agree on a third member,
the Endangered Species Committee is directed to select the third
member.

Within 60 days of receiving the application, the Secretary is to sub-
mit to the review board his written views on the matter and his
recommendations as to the final disposition of the matter.

The review board is given 60 days after the appointment of its
third member to make its initial deferminations. A longer period of
time may be taken if agreed to between the Secretary and the agency.
The board acts by majority vote in determining whether the Federal
agency has met three requirements which are preconditions to further
action on the exemption application. First, there must be a determina-
tion that the agency has consulted with the Secretary in good faith
and has made a reasonable and responsible effort to consider modifica-
tions or alternatives which would avoid species or habitat degradation.
Secondly, the agency must have conducted a biological assessment if
one is required under new section 7(c) (8). Thirdly, the agency must
have made no irreversible or irretrievable commitment of resources
as prohibited under section 7(c) (4).

If the review board makes a positive determination on these three
matters, it may proceed to conduct a hearing and forward a recom-
mendation on the matter of whether or not an exemption should be
granted. A recommendation favoring an exemption may be made to the
Endangered Species Committee if a majority of the review board
finds, after conducting a formal adjudicatory hearing, that: (1) there
are no “feasible and prudent” alternatives to the agency action; (2)
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the. benefits of the agency action clearly outweigh the benefits of al-
ternative course of action consistent with conserving the species or its
critical habitat, and that such action is in the public interest; and (3)
the action is of national or regional significance.

. The terms “feasible and prudent” alternatives are intended to insure
that the review board evaluates a wide variety of alternatives to the
agency action before 883:65&:% an exemption from the act. Dur-
ing the consultation process, the Secretary and the Federal agency
are required to evaluate a narrower range of possible alternatives
to the proposed action. The committee believes that the search for al-
ternatives before the review board should be significantly larger than
during the consultation stage. Section 7 consultation is intended to
focuis attention on the agency action, its objectives, and the aspects
of the agency action which gave rise to the problem initially. The
focus of a section 7 consultation should be on solving the problem in
a way which is clearly within the jurisdiction and expertise of the
consulting parties. . : L S

. In contrast, the review board and the Endangered Species Com-
mittee should focus on a wider variety of alternatives. heir search
ghould not be limited to original project objectives or the acting
ggency’s jurisdiction. The Committee 8oes intend that the review
lioard should only consider alternatives which are both technically
capable of being constructed and prudent to implement. :

.- The second “criteria considered by the review board involves an
evaluation of the benefits of the agency action and an evaluation of
the benefits associated with alternatives which would avoid an adverse
jmpact on the species or its habitat. , -

:.In the context omermmvao&mmos,érm85858 msemsmme.rme?o
term “benefits” shall include, but not be limited to, ecological and
economic -considerations.- Among the economic criteria which may be
expmined and considered by the review board and the Endangered
Species Committee are those set forth in OMB Circular A-107 and in
- Executive Order 11949. These include: I PP
t. - (1) the cost impact on consumers, business markets, Federal,
. -State, and local governments;
(2) the effect on productivity of wage earners, businesses and

.. .government; - - - - : . A .
" (8) the effect on competition; S S
# " (4) the effect on supplies of important materials, products, and
. (5) the effect on employment ; and S
o (6) the effect on energy supply and demand.
The Committee does not intend, however, that the review board
‘and Endangered Species Committee evaluation should be limited to
these criteria. They should also consider the national interest, in-
¢luding actions anthorized. funded or carried out by the Secretary
of Defense ; the esthetic, ecological, educational, historical, recreational
and scientific value of any endangered or threatened species; and any
other factors deemed relevant. ) I

The committee notes that the amendment requires the review board
‘and the committee to balance the benefits associated with the agency
action against the benefits associated with alternative courses of action.

—
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They should not balance the benefits of the action against the value
associated with the listed species. . T e
- To be “in the public interest,” an agency .action must affect some
interest, right or duty of the community at large in a way which they
would perceive as positive. :

" The third finding required before the board may recommend that
an exemption be granted is that the agency action be of “national
or regional significance.” The term “regional significance” is not in-
tended ot refer merely to projects which affect more than one State.
Rather, the committee believes that the review board and the En-
dangered Species Committee should evaluate the nature, as well as the
scope of the project, in their determination of whether an action is
nationally or regionally significant. As an example, the committee
believes that an action affecting the Port of Sacramento, in California,
would be regionally significant.

Unless otherwise agreed between the applicant and the Secretary,
the review board has 180 days after the initiation of the hearing to
submit its recommendation. The recommendation shall include the
board’s view on the propriety of granting an exemption as well as any
reasonable mitigration and enhancement measures to be considered
by the committee. .

The record of the review board’s proceedings is to be transmitted
to the Endangered Species Committee along with the board’s recom-
mendation. The review board has the power to request on a non-.
reimbursable basis the assistance of agency personnel from the head
of any Federal agency. This would include the power to request the
services of an administrative law judge to assist in the conduct of the
hearing. The review board should make maximum use of this proce-
dure and should minimize reliance on personnel provided on a reim-
pursable basis by the GSA. Even if the review board procures the
services of a hearing examiner, the committee intends the members of
the review board to be physically present during the hearing. The
committee believes that the presence of the review board during the
formal hearing will assist in the development of a sound and compre-
hensive recommendation to the Endangered Species Committee.
~ The committee does not intend that either the review board or the
Endangered Species Committee should be considered as Federal agen-
cies except as provided for in the bill. The Federal Advisory Com-
mittee Act shall not be applicable to either the review boards or the
Endangered Species Committee. ,

Section 7(e) establishes the Endangered Species Committee. The
committee is to be composed of six members : The Secretary of Agricul-
ture; the Secretary of the Army; the Secretary of the Interior; the
Administrator of the National Oceanic and Atmospheric Administra-
tion; the Chairman of the Council on Environmental Quality; and
the Governor or Governors of the State or States within which the
agency action in question will occur.

The committee is to meet at the call of its Chairman, the Chairman
of the Council on Environmental Quality. It has 90 days from the date
it receives the review board’s recommendation to decide whether or
not to grant the agency action an exemption from new subsection 7 (c)

(1).
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An exemption may only be. granted by four of the committee’s
members, voting in person, and after a determination is made on the
record. The committee may base its determination on the record devel-
oped by the review board, but has the power to itself receive testimony
and evidence. The committee does not expect the Endangered Species
Committee to conduct a second final adjudicatory hearing. The criteria
the committee is to use in making its determination are identical to
those considered by the review board in making its recommendation.
If the committee grants an exemption, it must require reasonable miti-
gation and enhancement measures be taken by the successful applicant.

The phrase “reasonable mitigation and enhancement measures” is
used in several places in the legislation to describe actions which shall
be taken by an applicant which receives an exemption. The required
actions must be “reasonable” in their cost, likelihood of protecting the
listed species, and the availability of the technology required to make
them effective, and other considerations deemed relevant by the En-
dangered Species Committee. The explanation of the phrase in new
Section 7(f) (2) makes it clear that “peasonable mitigation and en-
hancement measures” are those actions by the applicant which are
necessary and appropriate “to minimize the adverse effects of the
agency action” on the species or habitat in question. Live propogation,
angmmﬁggao:. and habitat acquisition and improvement are men-
tioned as specific examples of actions a successf applicant might be

uired to take. : . : -

he Committee’s final determination is subject to judicial review in
the district court for any district where the agency action will be
located. This refers to the location of the project where the project
will be carried out, and not the district where a permit or license might
be issued. . : :

The Committee may not grant an exemption if the Secretary of
State gives it written certification that the granting of the exemption
and the resultant agency action would violate an international treaty
or other international obligation of the United States. The certifica-
tion must be made within 60 days after the Committee receives the ap-

lication for exemption and must be published in the Federal Register.

he phrase “other international obli ation” should be understood to
mean a formal, legal obligation of the nited States Government. This

rovision would apply to the Agreement on the Conservation of Polar

ears, signed November 15, 1973; the U.S.-Japan Migratory Bird
Convention; as well as the recently ratified U.S.-Russian Migratory
Bird Treaty. . ]

When the Committee formally issues its order exempting an agency
action, any reasonable mitigation and enhancement measures must be
spelled out in the document. New section 7(h) makes it clear that
such measures are to be carried out and %wa.. for by the party receiving
the exemption. In the case of a Federal agency action, the mitigation
and enhancement measures required under 7{f) must be authorized
by the Congress prior to implementing the action. Such measures would
also have to be funded by the Congress concurrently with all other
project features. The reasonable mitigation and enhancement measures
required under 7(f) must actually be funded and carried out for the
exemption to be effective.
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The costs of thé mitigation and enhancement measures are to be
considered project costs for all purposes except for the computation:
of benefit-cost or other ratios. - . : R T

~ Agencies receiving an exemption are required to’ submit annual
reports to the Council on Environmental Quality describing compli-:
ance with ordered mitigation and enhancement measures. - . . .

" The bill adds & new section 7(j) which would allow the President to’
grant an exemption for replacement and 3%.”3 on public facilities
_necessary to prevent recurrence of a natural disaster which resulted in
a Presidential declaration of a Federal disaster area. o

H.R. 14104 adds a new Section 7(k) (1) which indicates that the’
granting of an exemption is not a major Federal action for the WE..
poses of the Nationa Environmental Policy Act of 1969 (42 U.S.C.

. 4321 et seq.) if an environmental impact statement which discusses

impacts on endangered or threatened species or their critical habitats
has been prepared on the agency action. c C L
The committes included section 7 (k) (2) in recognition of the fact
that even though a project might be exempted from the requirements
. of section 7, section 9 of the act would still prohibit the “taking” of
any endangered animal species. :
ection 4 of H.R. 14104 authorizes appropriations to the Depart-
ments of Interior and Commerce to carry out the purposes of the act
through fiscal year 1981. " : .
Section 5 of HLR. 14104 defines a number of terms used in the En-
dangered Species Act. -
The term “critical habitat” is defined for the first time. The defi-
nition is modeled after that found in present Department of the In--
terior regulations. Under the present regulations, critical habitat
includes air, land or water areas—the loss of which would appreciably
“decrease the likelihood of conserving a listed species. Under the present
regulations, the Secretary could designate as critical habitat all areas,
the loss of which would cause any decrease in the likelihood of conserv--
-ing the species so long as that decrease would be capable of being per-
cetved or measured. ‘ .
" In the committee’s view, the existing regulatory definition could con-.
ceivably lead to the designation of virtually all of the habitat of a
listed species as its critical habitat.
Under the definition of critical habitat included in H.R. 14104, air,
land or water areas would be designated critical habitat only if their

" loss- would significantly decrease the likelihood of conserving the

species in question. The committee believes that this definition narrows
the scope of the term as it is defined in the existing regulations.
Section 5(2) of H.R. 14104 redefines the term “species” as it is used
“in the act. The existing definition of “species” in the act includes sub-
_species ‘of animals and plants, taxonomic categories below subspecies
in the case of animals, as well as distinct wo?mm,ﬁoum of animal “spe-
cies.” The definition included within the committee bill would exclude
taxonomic categories below subspecies from the definition as well as
distinct populations of invertebrates. A , ,
. Section 5(4) of H.R. 14104 defines “species or habitat degradation”
"to include of the following effects: (1) jeopardy to the continued
 existence of any endangered or threatened species and/or (2) the de-
struction or adverse modification of any critical habitat of such species.
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By inserting this new phrase, the committee does not intend to modify
the definitions of these terms as presently defined by the agencies or
_the Supreme Court in Tennessece Valley h:«ye&?ﬂ. v. Hill et al. .
Section 7 of H.R. 14104 amends section 6(c) of the Act to allow the
-Qecretary of the Interior to enter into cooperative agreements with the
States for the management and conservation of listed species of plants.
This amendment will permit States which develop an adequate and
active program for the conservation of listed plants to receive Federal
_grant-in-aid in the same manner as States now receive funds for resi-
MM.sn species of endangered and threatened fish and wildlife. .
> Gection 8 of H.R. 14104 amends section 11 of the Act, the penalties
- and enforcement section. All changes to this section have been made
after extensive consultation with the Department of J ustice. :
The amendment reduces the strict Jiability penalty for others than
importers and exporters to $500, makes criminal violations of the act

a general rather than a specific intent crime, and subjects importers
" and exporters of fish and wildlife and plants to strict liability penal-
ties of up to $10,000. S e T e T H
- By deleting from the civil penalty and criminal provisions of section
11 the phrase, “commits an act which violates,” the committee intends
 only to make it clear that the act’s civil and criminal sanctions apply
‘to violations involving an omission or failure to act as well as to viola-
tions involving the commission of & prohibited act. The committee does
-not intend to make knowledge of the law an element of either civil
.J_cbp_@.on criminal violations of the Act. In furtherance of this intent,

“the

committee has reduced the standard for criminal violations from
-&willfully” to “knowingly”. ~ - e
Under the amendment rovided in H.R. 14104 a tourist who un-
_knowingly imperts a listed species into the United States could not be
fined more than $500. The committee assumes that in most cases, law
enforcement officials will seek the forfeiture of the item rather than
“impose a civil penalty. The committee emphasizes that the strict lia-
- bility provision which applies to persons engaged in the business an an
importer or exporter of fish, wildlife or plants does not apply to com-
- mercial fishing operations which may import, fish products into the
“United States for purposes of human or animal consumption as a part

of their business. . . . .. = R ,

" Section 9 of H.R. 14104 provides the Secretary and the Secretary of
Agriculture with the authority to acquire land for the conservation of
listed species mzor:::m plants, The current act limits this authority
to the Secretary of the o _ R

nterior.

_ Section 10 of H.R. 14104 provides an exemption from the prohibi-
" tions in the act for the raptors legally held in captivity or in a con-
‘trolled environment on the date of enactment of the Endangered
Species Act, as well as the progeny of such raptors. Prohibitions con-
ained in the present law to prevent commerce in endangered species
have impeded captive breeding efforts by responsible falconers, con-
gervationists, and biologists. _

Tnless specified in other laws, H.R. 14104 would exempt raptors
held prior to the enactment of the Endangered Species Act of 1973
from the provisions and prohibitions of that act. The domestic captive-
" produced progeny of any such legally held raptor, whether produced
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before, on, or after December 28, 1973, would also be exempted from
the provisions and prohibitions of the Act. .

In order to encourage breeding of raptors in captivity, the domestic
captive-bred progeny of all raptors legally taken from the wild after
December 28, 1973, shall be treated the same as those of raptors cap-
tured prior to enactment of the present law. This is desi to allevi-
ate human pressures on wild raptor populations. It will also increase
the genetic diversity of captive populations and further encourage
domestic production of raptors for conservation, recreational, scien-
tific and breeding purposes. When domestic captive-bred raptors are
‘intentionally released and returned to a wild state for conservation and
reintroduction purposes, such raptors are thereafter entitled to the full
protection of the act.

The Secretary may require the owners of all exempted raptors.to
keep records and required bands or other permanent markings to dis-
tinguish them from wild birds. The records and inventories may be
inspected by agents of the Secretary at reasonable times. These rec-
ords, permanent markers and inventory procedures should not uinnec-
essarily duplicate those nmow required under the Migratory Bird
Treaty Act for special purpose permits and falconer permits. The
Secrefary may promulgate such reasonable regulations which allow
for the use, exchange, movement, import or export of legally held
raptors or their domestic captive-bred progeny. . : Y

Nothing in this amendment shall be construed as a diminution of
the protection of wild populations of raptors under the act. o

Section 11 of H.R. 14104 amends section 10 of the act by exempting
certain antique articles other than scrimshaw from the mvwznmmozﬂm
sections 4 (d) and 9(a) of the act. Such articles are exempt from those
sections if they were made before 1830, are composed in whole or part
of any listed species, have not been repaired or modified with any
listed “species part or product thereof prior to enactment of the Act
(December 28, 1973), and enter the United States through a port
specially designated by the Secretary of the Treasury.

The committee chose the 1830 date with the understanding that
antique articles produced priod to this date can be readily distin-
guished from those made after 1830.

I
CosT OoF THE LEGISLATION

Tn the event the legislation is enacted into law, and the moneys au-

thorized are fully appropriated, the committee estimates the maxi-
mum cost to the Federal Government—after comparing and analyz:
ing the information supplied by the Government agencies and their
representatives and the Congressional Budget Office—for the 3 year
extension of the act would be $26 million for fiscal vear 1979; and

$28.5 million for fiscal year 1980; and $31 million for fiscal year 1981.

INFLATIONARY IMPACT STATEMENT

Pursuant to clause 2(1) (4) of Rule XTI of the Rules of the House
of Representatives, the committee estimates that the enactment of
HLR. 14104 would have no significant inflationary impact on the prices
and costs in the national economy. N
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Conmrpriance Wit Crausk 2(1)(3) or Rure XI

With respect to the requirements of clause 2(1) (3) of Rule XI of
the Rules of the House of Representatives—

(A) The Subcommittes on Fisheries and Wildlife Conserva-
tion and the Environment held eight days of oversight hearings
on the Endangered Species Act during the 95th Congress.

(B) The requirements of section 308(a) of the Congressional
Budget Act of 1974 are not applicable to this legislation.

- (C) The Committee on Government Operations has sent no re-
. port to the Committee on Merchant Marine and Fisheries pur-
- 'suant to clause 2(b) (2) of Rule X,
(D) A letter was received from the Director of the Congres-
. sional Budget Office pursuant to section 403 of the Congressional
Budget Act of 1974 in reference to H.R. 14104 and follows
herewith. o
TU.S. CoxcRess,
ConaressioNArL Buneer OFFICE,
Washington, D.C., September 22, 1978.
Hon. Jou~n M. Murrny, -
Chairman, Committee on Merchant Marine and Fisheries,
U.8. House of Representatives,
Washington, D.C.

Dear Mr. CrHAIRMAN : Pursuant to section 403 of the Congressional
um_:mm@n Act of 1974, the Congressional Budget Office has prepared the
attached cost estimate for H.R. 14104, the Endangered Species Act
Amendments of 1978,

Should the committee so desire, we would be pleased to provide
further details on the attached cost estimate.

Sincerely, s . o :
. RoBert A. LEvINE
(For Alice M. Rivlin, Director).

CONGRESSIONAL BUDGET OFFICE COST ESTIMATE

. . SepTEMBER 22, 1978.
1. Bill No.: H.R. 14104.

2. Bill title: Endangered Species Act Amendments of 1978.

3. Bill status: As ordered by the House Committee on Merchant
Marine and Fisheries, September 19,1978, ~ ~ = =

4. Bill purpose: The bill establishes an Endangered Species Com-
mittee and requires the formation of review boards to examine the de-
cisions of the Secretary of the Interior as to whether an agency’s ac-
tion would be hazardous to endangered species and their oaanmw._.vwm-
tat area. Such a determination by the Secretary would prohibit the
agency’s action. Except in special cases, such as cases relating to inter-
national treaty obligations as determined by the Secretary of State or
cases pertaining to disaster are as %o??&% by the President, the En-
dangered Species Committee would make the final governmental de-
cision by either approving or disapproving the agéncy’s action. If an
agency exemption is granted for pertinent reasons, any person may ob-
tain judicial review of the decision. This bill provides an authoriza-
tion of $500,000 in each of the fiscal years 1979, 1980, and 1981 to cover
the expenses of both the Committee and the review boards.
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addition, the bill provides authorizations of $28 million for fiscal
Maww 1979, www Swmcnwmou fiscal year 1980, and $27 million for fiscal
year 1981 to the U.S. Fish and Wildlife Service (USFWS) to carry
out its responsibilities under the Endangered Species Act. It also au-
thorizes the appropriation of $2.5 million 1n fiscal year 1979, $3.0
million in fiscal year 1980, and $3.5 million in fiscal year 1981 to the
Department of Commerce for the National Oceanic and Atmospheric
Administration (NOAA).

5. Cost estimate:

[Fiscal years; in millions of dollars]

Fiscal year—
1979 1980 1981 1982 1983

. ization level, coo oo cccmmammemnan 26.0 28.5 31.0
mums:ﬁ._m: fevel. - 24.4 28.3 30.9 [0

Note: The costs of this bill fail within budget subfunction 303.

6. Basis of estimate: The authorization levels are those stated in the
bill and are assumed to be fully appropriated. Costs are estimated by
applying a 2-year outlay rate to the level of appropriation authorized
for NOAA, USFWS, and the expenses of the review committees.
Spendout rates for NOAA and USFWS were developed in consulta-
tion with agency staffs. It was estimated that the 2-year outlay rate for
the appropriation provided for the review committees would be 60
percent the first year and 40 percent the second year.

7. Estimate comparison: None. .

. 8. Previous CBO estimate: A cost estimate was prepared on March
99,1978, for H.R. 10883, as ordered reported by the House Committee
on Merchant Marine and Fisheries, This bill provided the same author-
ization as H.R. 14104 for the U.S. Fish and Wildlife Service and the
‘Nationial Oceanic and Atmospheric Administration, The only addi-
tional cost of FLR. 14104 is related to the higher authorization of
$500,000 for the expenses of the review boards and the Endangered
Speécies Committee.

CBO also prepared a cost estimate on May 12, 1978, for S. 2889, as
ordered reported by the Senate Committee on Environment and Public
Works. This bill provided higher authorizations for fiscal years 1979,
1980, and 1981. The bill also established an Endangered Species Com-
mittee. _ ‘

9. Estimate prepared by James V. Manaro.

10. Estimate approved by: C. G. Nuckols for James L. Blum, As-
sistant Director for Budget Analysis. .

DEPARTMENTAL REPORTS

H.R. 14104 was the subject of a report from the Department of Jus-
tice. This report follows:

DEPARTMENT OF JUSTICE,
Washington, D.C., September 22, 1978.
Hon. Joun M. Mureniy,
Chairman, Committee on Merchant Marine end Fisheries,
House of Representatives, Washington, D.C.
Dear Mr. CHaRMAN : We would like to proffer the comments of the
Department of Justice on HL.R. 13807, the “Endangered Species Act
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Amendments of 1978, as reported by the Committee on Merchant Ma-
rine and Fisheries on September 19,1978, - - ‘ .
This Department takes no position on the merits of this legislation,

however, we would like to discuss those portions of Section 3 of the
bill which provide for the establishment of a “Review Board” and an
“Endangered Species Committee.” In our opinion, the procedure for
establishment of these bodies raises issues of a constitutional dimension.
Under that section these new entities would review and act on applica-
tions for federal project exemptions under the Endangered Species
Act. Specifically, in the case of an application for exemption, the Re-
view Board, after making certain threshold determinations infor-
anally, would make findings on the record after a formal adjudicatory
hearing under the Administrative Procedure Act; and these findings
would serve as a basis for the board’s recommendation on the exemp-
tion question, This recommendation would then be presented to ama
Endangered Species Committee which would make an independent de-
termination on the exemption question in accordance with standards
set forth in the amendment. The Committee’s decision would be the
final action in the administrative process and would be subject to judi-
cial review. Attorneys designated by the Committee would represent
the Committee in any réview proceeding. . S

... Under the bill, the pmw.cmmoion% and ancillary powers exercised by
.the Committee fall clearly within the category of functions which, un-
der Buckley v. Valeo, 424 U.S. 1 (1976), may be exercised only by
persons who have been :ww&:«& pursuant to Article I1, § 2, cl. 2 of
the Constitution. Five of the six members of the Committee are to be
..cwwowaom in accordance with that clause, but the sixth (the Governor
of the State in which the agency action in question will occur) will
not’ be appointed in that way. Under Buckley v. Valeo, supra, the
‘constitutionality of the Committee is in substantial doubt because of
this infirmity in the appointment mechanism. o .
. We have similar concerns with regard to the Review Board. Bécause
the Board’s ultimate powers are only recommendatory, it could be
argued that its powers are “sufficiently removed from MNG administra-
tion and enforcement of public law to allow [them] to bs performed
‘by” persons not appointed pursuant to the Appointments Clause. /d.
‘at 141. But under at least one interpretation of the bill, the Board
would have effective power, in some cases, to take dispositive action
with respect to applications, since it need not consider an application
at all unless it determines that certain prelimina uirements have
been met. See Subsection (d) (5). The Review NVMWM must consider
an =mv=npﬁo= on the merits before the exemption question can reach
the Committee. This apparent screening function plays a central role
in the administrative scheme, and for this reason we believe it difficult
1o argue that the Review Board is not engaged in “administration and
enforcement of public law.” Accordingly, we think that the mecha-
nism for s@%&:ﬁb Board members should conform with the Ap-
pointments Clause. Under the bill, two members of the Board (the
appointee of the Governor of the affected State, and the member ap-
wo_amm by that appointee and the appointee of the Secretary of the
OJS&E.V are not appointed in accordance with the Appointments

ause.

.. These infirmities could be corrected as follows:
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A. Review Board i

The Review Board would be constitutionally constituted were all
of its members appointed pursuantto Art. 11, § 2, cl. 2, i.e., either by
the President or the Secretary.* :

B. The Endangered Species Committee

If voting rights were denied to the Governors of the affected States,
we think that they could otherwise participate in the Committee de-
cisions without casting doubt on those decisions. Because they hold
their position by virtue of their state cnmoow we do not believe that the
formality of a Presidentia. “appointment” of them to the Committee
would solve the constitutional problem.

Department representatives have discussed the concerns noted above
with the committee staff. We will be happy to continue to work with
the staff in order to obviate the problems noted. .

" The Office of Management and Budget has advised that there is no
obiection to the submission of this report from the standpoint of the
Administration’s program. .
Sincerely,
Patricra M. WALD,
Assistant Attorney General.

Cuanees 1N ExisTing Law

~ In compliance with clause 3 of Rule XIII of the Rules of the House

of Representatives, as amended, changes in existing law made by the
bill, as reported, are shown as follows (existing law proposed to be
omitted is enclosed in black brackets, new matter 1s printed in italic:
existing law in which no change is proposed is shown in roman) :

ExpANGERED SPECIES AcT OF 1973, A8 AMENDED
(16 U.8.C. 1531-1543 ; Pub. Law 93-205)

AN ACT To provide for the conservation of endangered and threatened species of
) . fish, wildlife, and plants, and for other purposes ,

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That this Act may
be cited as the “Endangered Species Act of 1973”.

TABLE OF CONTENTS

Sec. 2. Findings, purposes, and policy.
Sec. 3. Definitions.

Sec. 4. Determination of endangered species and threatened species.
Sec. 5. Land acquisition. ) :

Sec. 6. Cooperation with the States.

Sec. 7. Interagency coopetration.

Sec. 8. International cooperation.

Sec. 9. Prohibited acts.

Sec. 10. Exceptions.

Sec. 11. Penalties and enforcement.

Sec. 12. Endangered plants,

Sec. 13. Conforming amendments.

Sec. 14. Repealer.

Sec. 15. Authorization of appropriations.

Sec. 16. Effective date.

Sec. 17. Marine Mammal Protection Act of 1972.

*While an appointment by the courts 1s tecpnically permissible, we do not believe that
would be appropriate bere.

89-690 0 - 82 - 49
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FINDINGS, PURPOSES, AND POLICY

_ SEc. 2. (2) Finpings—The Congress finds and declares that—

(1) various species of fish, wildlife, and plants in the United
States have been rendered extinct as a consequence of economic
growth and development untempered by adequate concern and
conservation ; :

(2) other species of fish, wildlife, and plants have been so de-

‘pleted in numbers that they are in danger of or threatened with

“ extinction; .

S A_wv these species of fish, wildlife, and plants are of esthetic,
ecological, educational, historical, recreational, and scientific value
to the Nation and its people; :

. .(4) the United States has pledged itself as a sovereign state
in the international community to conserve to the extent practica-
ble the various species of fish or wildlife and plants facing ex-

" tinction, pursuant to—

(A) migratory bird treaties with .Canada and Mexico; .
5 (B) the Migratory and Endangered Bird Treaty with
- " Japan;
2.2 (C) the Convention on Nature Protection and, Wildlife
Preservation in the Western Hemisphere;
(D) the International Convention for the Northwest At-
« . .. lantic Fisheries; ~
... . (E) the International Convention for the High Seas Fish-
. eriesof the North Pacific Ocean; .
... .(F) the Convention on International Trade in Endan-
. gered Species of Wild Fauna and Flora; and -
**"7'(Q) other international agreements. : :

(5) encouraging the States and other interested parties,
through Federal financial assistance and a system of incentives,
to develop and maintain conservation programs which meet, na-

_tional and international standards is a key to meeting the Nation's

international commitments and to better safeguarding, for the

. benefit of all citizens, the Nation’s heritage in fish and wildlife.

""(b) Pureoses.—The purposes of this ‘Act are to provide a means
whereby the ecosystems upon which endangered species and threat-
ened species depend may be conserved, to provide a program for the
conservation of such endangered species and threatened species, and
to take such steps as may be appropriate to achieve the purposes of the
treaties and conventions set forth in subsection (a) of this section.

(¢) Poricy.—It is further declared to be the policy of Congress
that all Federal departments and agencies m?mw seek to conserve
endangered species and threatened species and shall utilize their
authorities in furtherance of the purposes of this Act. .

DEFINITIONS

Skc. 3. For the purposes of this Act— .

MC The term ‘“commercial activity” means all activities of
industry and trade, including, but not limited to the buying or
selling of commodities and activities conducted for the purpose
of facilitating such buying and selling: Provided, however, That

i
|
w
I
|
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it does not include exhibition of commiodities by museums or
similar cultural or historical organizations.

(2) The terms “conserve”, “conserving”, and “conservation”
mean to use and the use of all methods and procedures which are
necessary to bring any endangered specics or threatened species
to the point at which the mensures provided pursnant to this Act
are no longer necessary. Such methods and procedures include,
but are not limited to, all activities associated with scientific
resources management such as reseavch, census, law cenforcement,
habitat acquisition and maintenance, propagation, live trapping,
and Sﬁsm%_::?:o:, and, in the extraordinary case where popula-
tion pressures within @ given ccosystem cannot he otherwise
relieved, may include regulated taking.

(8) The term “Convention™ neans the Convention-on Interna-
tional Trade in Endangered Species of Wild Fauna and Flora,
signed on March 3, 1973, and the appendices thereto.

(4) The term “endangered species” means any species which
is in danger of extinction throughout all or a sigmificant portion
of its range other than a species of the Class Insecta determined
by the Secretary to constitute a pest whose protection under the
provisions of this Act would present an overwhelming and over-
riding risk to man.

(5) The term “Federal agency™ means any department, agency,
or instrumentality of the United States.

(6) The term “evitical habitat” for an endangcred species or
threatened species means any airy land, oy water arca (exclusive
of those cxisting manmade structures or settlements which are not
necessary to the survival and recovery of « listed speciex) and
constituent elements thercof, the loss of which would significantly
decrease the likelihood of conserving such species.

L(5) 3 (7) The term “fish or wildlife”? eans any member of the
animal kingdom, including withont Timitation any mammal, fish,
bird (including any migratory, nonmigratory, or endangered bird
for which protection is also afforded by treaty or other inter-
national agreement), amphibian, reptile, mollusk, crustacean,
arthropod or other invertebrate, and mcludes any part, product,
egg, or offspring thereof, or the dead body or parts thereof.

£(6)] (8) The term “foreign commerce” includes, among other
things, any transaction—

(A) between persons within one foreign country;

(B) Letween persons in two or more foreign countries;

(') hetween a person within the United States and a
person in a foreign country ; or

(1)) between persons within the United States, where the
fish and wildlife in question are moving in any country or
connt ries outeide the United States. '

L£(7)3(9) The term “import” means to land on. bring into, or
introduce into, or attempt to land on, bring into, or introduce into.
any place subject. to the jurisdiction of the United States, whether
or not such landing, bringing, or introduction constitutes an im-
mz..:e:o: within the meaning of the customs laws of the United
States.
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[(8)3(10) The term “person’ means an individual, corpora-
tion, partnership, trust, association, or any other private entity.
or any officer, employee, agent, department, or instrumentality of
tho Federal Government, of any State or political subdivision
thereof, or of any foreign government.

[(9)]3(11) The term “plant” means any member of the plant
kingdom, including seeds, roots and other parts thereof. )

[(10)3(72) The teym “Seeretary” means, except as otherwis:
herein provided, the Secretary of the Interior or the Secretary of
Commerce as program responsibilities are vested pursuant to the
provisions of Reorganization Plan Numbered 4 of 1970; except
that with respeet to the enforcement of the provisions of this Act
and the Convention whieh pertain to the inportation or exporta-
tion of terrestrial plants, the term means the Secretary of
Agriculture.

WCC The term “species” includes any subspecies of fish or wild-
life or plants and any other group of fish or wildlife of the same
species or smaller taxa in common spatial arrangement that inter-
breed when matnre.]

(18) T'he term ‘species’ includes any subspecies of fish or wild-
life or plants, and any distinct segment of the population of any
species of wvertebrate fish or wildlife which interbreeds when
mature. -

[£(12)3(74) The term “State” means any of the several States,
the District of Columbia, the Commonwealth of Puerto Rico,
American Samoa, the Virgin Islands, Guam, and the Trust
Territory of the Pacific Islands.

[ (13) "The term “State agency” means the State agency, depart-
ment, board, commission, or other overnmental entity which is
responsible for the management and conservation of fish or wild-
life resources within a State.J

(15) The term “State agency” meang any State agency, depart-
ment, board. commission, or other governmental entity which is
responsible for the management and conservation of fish, plunt,
orwildlife resources within a State. :

Hﬁmw (16) The term “take” means to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in any such conduct. .

(15)3(17) The term “threatened species” means any species
which is likely to become an endangered species within the fore-
seeable future throughout all or a significant portion of its range.

[(16)3(78) The term “United States”, when used in a
geographical context, includes all States.

(19) The term. “species or habitat degradution” means either
or both of the following effects:

(A) The placing in jeopardy of the continued caistence of
any endangered species or threatened species listed pursuant

to section 4.

%w ) The destruction or adverse modification of any critical

, WS :.Nm:s of uny endangerced species or threatened species s0

listed. , : . o
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(20) The term “permit or license applicant” means, when used
with respect to an action of a Federal agency for which exemption
is sought under section 7, any person whose application to such
agency for & permit or licensc has been denied because of the
application of section 7(c) (1) to such agency action. .
DETERMINATION OF ENDANGERED SPECIES AND TIREATENED SPECIES

Skc. 4. (a) GeNkran—(1) The Secretary shall by regulation deter-
mine whether any species is an endangered species or a threatened
species because of any of the following factors: ’

(1) the present or threatened destruction, modification, or cur-
tailment of its habitat or range;
(2) overutilization for commercial, sporting, scientific, or edu-
cational purposes; :
(3) disease or predation;
(4) the inadequacy of existing regulatory mechanisis; or
(5) other natural or manmade factors affeeting its continned
existence.
(¢ the time any such vegulation is proposed, the Secretary shall also by
regulation, to the maximum cxtent prudent, specify any habitat of
such species which is then considered to be eritical habitat. The require-
ment of the preceding sentence shall not apply with respect to any
specics which was listed prior to enactment of the Endangcred Species
Lt Amendments of 1978.

(2) With respect to any species over which program responsibilities
have been vested in the Secretary of Connnerce pursuant to Reorgani-
zation Plan Numbered 4 of 1970—

(A) in any such case in which the Secretary of Commerce
determines that such species shoutd—
(i) be listed as an endangered species ov a threatened
species, or
(ii) e changed in status from a threatened species to an
endangered species,
he shall so inform the Seeretary of the Interior, who shall list such
species in accordance with this section;
(B) in any case in which the Secretary of Commerce deter-
mines that such species should—
(1) be removed from any list published pursuant to subsee-
tion (¢) of thisscetion,or )
(ii) be changed in status from an endangered species to a
threatened species,
he shall recommend such action to the Sceretary of the Interior,
and the Seeretary of the Interior, if he eoncurs in the recommen-
dation, shall implement such action ; and
(() the Secretary of the Interior may not list or remove from
any list any such species, and may not change the status of any
such species which are listedt, without a prior favorable determina-
tion made pursuant to this section by the Seeretary of Commerce.

(1) Basts vor Dermmmonyarions.—(1) The Secretary shall make
determinations required by subsection (a) of this section on the basis
of the best scientific and commereial data available to him and after
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consultation, as appropriate, with the affected States, interested per-
sons and organizations, other interested Federal agencies, and, in coop-
eration with the Seeretary of State. with the country or countries in
which the species concerned is normally found or whose citizens har-
vest such species on the high seas; except that in any case in which
such determinations involve resident species of fish or wildlife, the
Secretary of the Interior may not add such species to, or remove such
species from, any Jist published pursuant to subsection (c) of this
section, unless the Secretary has first— .
(A) pullished notice in the Tederal Register and notified the
Governor of each State within which such speeies is then lnown
to occur that such action is contemplated: .
(B) allowed each such State 90 days after notificationto submit
its comments and recommendations, except to the extent that such
period may be shortened by agreement between the Secretary and
the (Governor or Governors concerned ; and
(C) published in the Federal Register a summary of all com-
ments and recommendations received by him which relate to such
proposed action.

(2) In determining whether or not any species is an endangered
species or a threatened species, the Secretary shall take into considera-
tion those efforts. if any. being made by any nation or any political
subdivigion of any nation to protect such species, whether by predator
control, protection of habitat and food supply. or other conservation
practices, within any area under the jurisdiction of any such nation or
political subdivision. or on the high seas.

(3) Species which have been designated as requiring protection
from unrestricted commerce by any foreign country, or pursuant to
any international agreement. shail receive full consideration by the
Secretary to determine whether each is an endangered species or a
threatened species, ’

(4) I'n determining the critieal habitat of any endangcred or threat-
ened. invertebrate animal species. the Seevetary shall consider the
cconomic impact. and any other velcvant impacts, of specifying and
pwticuar area as cvitical Labitat. and he wan cectude iy such arvea
trom. the cvitical habitat if he deteymines that the benefits of such e.r-
clusion outweigh the benefits of specifying the wrea as part of the
critical habitat.

{¢) Lists—(1) The Secretary of the Interior =hall publish in the
Federal Reeistor. and from time (o time he mav he resulation revise,
a list of all species dotermined by him or the Secretary of Comneree
to be endangered species and a list of all species determined by him
or the Sceretary of Commeree to be threatened speeies. Each Vst =hall
refer to the speeies contained therein by scientific and conmmon name
or namies. if any. [and shall} specify with respect to ench such speeies
over what portion of its range it is endangered or threatened, end
specify any eviticol habitat within such range.

(2) The Secretary shall, upon the petition of an intevested person
under subsection 353(0) of title 5, United States Code. conduct a re-
view of any listed or unlisted species proposed to be removed from
or added to cither or the lists published pursuant to paragraph (1) of
this subseetion, but only if he makes and publishes a finding that xuch

;
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_:._.mo:_:_.f.~:.exc:rim::m:_::u_ Eaiczne2:.:,7553:;%52;GE.-
rants such a review. T

(8) Any list in etfect on the day before the date of the ennetment
of this Act of species of fish or wildlife determined by the Secretary
of the Interior. pursuant to the Endangered Species Conservation Act
of 1969. to be threatened with extinetion shall be republished to con-
fornt to the classifieation for endangered species or L:.._:?:oz species,
as the ease may be, provided for in this Aet. but until sueh republica-
tion. any such species so listed shall be deemed an endangered species
within the meaning of this Aet. The republication of any species pur-
suant to this paragraph shall not require public hearing or comment
nnder gection 553 of title 5, United States Code. ,

(4) The Seeretary shall—

(A conduct, at Teast onee every five years, a review of all
species included in a list arhich is published pursuant to paragraph
(1) and which is in effect at the time of such review: and
(B) determine on the basis of such rewiew whether any such
specios should— :
(1) be remored. from such list;
(i) be ehanged in status from an endangered species to a
threatened species; or :
(15} be changed in status from a threatencd species to an
ondangered species.
Fach determination. wnder subparagraph (B) shall be made in ac-
cordanee with the provisions of subscetions (a) and (5).

(1) Prorecrive Recvrarions—Whenever any species is listed
»8 a threatened spectes pursuant to sulwection (¢) of this section, the
Seevetary shall issue such regulations as he deems necessary and ad-
visabla to provide for the conservation of such species. The Secretary
may by reslation prehihit with respect to any {hreatened species any
st brohibited nnder seetion 9(a) (1), in the case of fish or wildlife, or
seetion 9¢a) (2). in the ease of plants, with respect to endangered
species: except that with resneet to the takine of resident species of
fish or wildlife. such regulations shall apply in any State which has
entered info a cooperative agreement, pursuant to section 6(a) of this
Act enly to the extent that such regulations have also been adopted by
such State.

(e) Siariry oF AvreEaRaNcE Casr —The Sceretary may, by
regilation, and {o the extent he deems «dvisable. treat any species as
an endanwvered species or threatened sbecies even though it is not listed
pursuant to scetion 4 of this et if he finds that—

~ () sueh species so clesely resembles in appearanee, at the point
in gnestion. a speeies which has heen listed pursuant to such sec-
tion that enforcement personnel would have substantial diffienlty
in aftempting to differentinte hetween the listed and unlisted
SPeeies:
(1) the cffect of this substantial difliculty i an additional threat
toan endangered or threatened species s and
(C) sueh treatment of an unlisted species will substantially
facilitate the enforcement and further the policy of this Act..
..:J Rrcavrarions— (1) Tixcept as provided in paragraphs (2) and
(3) of thix subsection and subgection (D) of thic seetion the provicions

et s s
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of section 533 of title 5, United States Code (relating to rulemaking

procedures), shall apply to any regulation promulgated to carry out the

purposes of this Act.

- £(2) (A) Inthe case of any regulation proposed by the Secretary to

carry out the purposes of this Act—

-~ [(i) the Secretary shall publish general notice of the proposed
regulation (including the complete text of the regulation) in the
Federal Register not less than 60 days before the effective date of
the regulation; and :

[(ii) if any person who feels that he may be adversely affected
" by the proposed regulation files (within 45 days after the date of
publication of general notice) objections thereto and requests a
public hearing thereon, the Secretary may grant such request, but
shall if he denies such request, publish his reasons therefor in

“: the Federal Register.]

(D) (A) In the case of any vegulation proposed by the Secretary

to carry out the purposes of this section with respect to the detcrmina-

tion and listing of endangerved or threatened species and their critical
habitats in any State (other than vegulations to implement the ('on-
wention), the Secretary—
(?) shall publich notice of the proposed regulation (including
the complete text of the requlation). not less than 60 days before
the effective date of the vequlation— .
A (1) inthe Federal Register,and C
(11) if the proposed requlation specifies anvy eritical habi-
tat. in a_newspaper of general circulation within or adjacent
" to such habitat; and
" (#) shall give actual notice of the proposed regulution (in-
cluding the complete text of the requlation). and any environ-

7 mental assessment or environmental impact statement prepared

© on the proposed regulation. not less than 60 days before the ef-

0 feetive date of the requlation. to all general local governments
located within or adjacent to the proposed critical habitat

(#ét) shall— .

- (1) if the proposed regulation does not specify any

~ " eritical habitat. promptly hold a pubdlic merting on the

) proposed requlation, if request thevefor is filed with the

o 5 days after the date of

. -

Secretary by any person within 45
o pudblication of general notice under elause (Y (IY. and
X e (Il if the proposed requlation specifies any critical
habitat, promptly hold a publie meeting on the proposed
e yegulation awithin the area in arkich such habitat is located
. ©in each State, and. if vequested, hold a public hearing
i in each such State.
If a public meeting or hearing is held on any regulation. the vegulution
may not take effect before the 60th day after the date on which the
mecting or hearing iz concluded. and if more than one public mecting
or hearing is held, before the GOth day after the date on which the last
such meeting or hearing iz concluded. Any accidental failure to pro-
vide actual notice under clause (ii) 1o all general local governments
M..«Q:&.EN to be given notice shall not invalidate the proposed regula-
ion. ,
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(B) Neither subparagraph () of this paragraph nor section 553
of title 5, United States Code, shall apply in the case of any of the
following regulations and any such regulation shall, at the discretion
of the Secretary, take effect iinmediately upon publication of the regu-
Jation in the Federal Register: 5

(i) Any regulation appropriate to carry out the purposes of this

Act  which was originally promulgated to carry out the
Endangered Species Conservation Act of 1969, -

(ii) Any regulation (including any regulation implementing

%2.5:25@:::5o»:a.m?nnv.mwﬁ.:.,»—c%c:w Mmﬁ.m»m@._b
regard to any emergency posing a significant risk to the well-
Deing of any species of fish or wildlife, but only if (I) at the time
of publication of the regulation in the Federal wom_mﬁo_. the Secre-
tary publishes therein detailed reasons why such regulation is
necessary, and (IT) in the case such regulation applies to resident
species of fish and wildlife, the requirements of subsection
(b) (1) (A) of this section have been complied with. >ww.
regulation promulgated under the authority of this clause (ii
shall cease to have foree and effect at the close of the 120-day period
following the date of publication unless, during such 120-day
period, the rulemaking procedures which would apply to mmnr
regulation withont regard to this subparagraph are complied
with.

L(3) The publication in the Federal Register of any proposed or
final regulation which is necessary or appropriate to carry out the
purposes of this Act shall include a statement by the Secretary of the
facts on which such regulation is bused and the relationship of such
facts to such regulation.] )

(3) The publication in the Federal Register of any proposed or final
requlation awhich is necessary or appropriate to carry out the purposes
of this et shall include a summary vmx the Secrctary of the data on
which such regulation is based and shall show the relationship of such
data to such requlations. ) ) . o

(4) Any proposed or final reyulation which specifies any critical
habitat of uny endangered apecies or threatened species shall be based
on. the best scientific data arailable, and the publication in the Federal

Register of any such regulation shall, to the maximum extent prac-

ticable. be accompanied by a bricf description and evaluation o those

activities (whether public or private) which, in the opinion of the Sec-
retary, if undertaken may adrersely modify such habitat, or may be
impacted by such designation. . ) . :

(3) A final vegulation adding a specics to any list published pur-
suant to subsection (¢) shall be published in the Federal Register not
later than two yemis after the date of publication of notice of the regu-
lation proposing such listing under paragraph (2) () (7). If a final
requlation is not adopted within such two-year period, the Secre-
tavy shall withdraw the proposced regulation and shall publish notice
of such withdvawal in the Fedeval Register not later than 30 days
daftep the end of such peviod. The Secvetary shall not propose a reguie-
tion adding to such a list any species for which a proposed regulation
has been withdrawn under this paragraph unless he determines that
sufficient wew information ix availuble to warrant the proposal of a
requlation. No proposcd vequlution for the listing of any specees pub-
lished before the date of the enactment of the Endangered Species Act
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Amendments of 1978 shall he arithdvawn under this paragiaph before
the end of the one-year period beginning on such date of enuctment.
' (9) Becovery Prans.—The Secretary shall develop and implement
plans (hereinafter in this subscction referred to us “vecove plans™)
for the conservation or survival of endangered species and M.Wwo.iﬁzi
species listed pursuant to this section. The Secretary, in developing
and implementing recovery plans, may procure the services of appro-
priate public and private ageucies and institutions, and other w:&&m&&
persons. Recovery teams appointed pursuant to this subsection shall
not be subject to the Federal Advisory Committee Act.

LAND ACQUISITION

- Skc: 5. [ (a) Proeray.—The Secretary of the Interior shall establish
and implement a program to conserve (\) fish o wildlife which are
listed as endangered species or threatened species pursuant (o section 4
of this Act; or (B) plants which are concluded in Appendices to the
Convention. To carry out such program, he—] RN
" (a) Progran.—~The Secretary, and the Secretary of Agriculture with
respect to the National Forest System, shall establish and implement
@ program to conserve fish, wildlife, and plants including those which
are listed as endungered species or threatened species puirsuant to see-
tion 4 of this dct. T'o carry out such a program, the wppropriate
Necretary— .
(1) shall utilize the land acquisition and other authority under
. the Fish and Wildlife Act of 1956, as amended, the Fish and Wild-
- life Coordination Act, as amended, and the Migratory Bird Con-
servation \ct, as appropriate ; and
(2) is authorized to acquire by purchase, donation, or otherwise,
lands, waters, or interest therein, and such authority shall be in
= addition to any other land acquisition authority vested in him.
" (b) Acquisitions.—TFunds made available pursuant to the Land and
Water Conservation Tfund et of 1985, as amended, may be used for
the purpose of acquiring lands, waters, or interests therein under sul)-
section (a) of this section.

COOLERATION WITIE THE STATEN

Sec. 6. (a) GENERAL—In carrying out the program authorized by

this Act, the Secretary shall cooperate to the maximum extent prac-
ticable with the States. Such cooperation shall include consultation
with the States concerned before acquiring any land or water. or in-
terest therein, for the purpose of conserving any endangered species
or threatened species.
*(b) MANAGEMENT AGREEMENTS.—The Secretary may enter into
agreements with any State for the administration and management of
any area established for the conservation of endangered species or
threatened species. Any revenues derived from the administration of
such areas under these agrecments shall be subject to the provisions
of cection 401 of the Act of June 13, 1933 (49 Stat. 383: 16 U.S.C.
T15s).

(¢) CooreraTive AarcesENTs.— (/) In furtherance of the purposes
of this Act, the Secretary is authorized to enter into a cooperative
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nt in accordance with this section with any State which estab-
mewmﬂwm maintains an adequate and active program for the omwmﬂéﬁ
tion of endangered species and threatened species. Within one :W am:
and twenty days after the Secretary receives a certified copy or maﬂo
a proposed State program, he shall make a determination whether
such program is in accordance with this Act. Unless he determines, _
pursuant to this [subsection,] aragraph, that the State program 1s
not in accordance with this Act, he shall enter into a cooperative mmwmmm
ment with the State for the purpose of assisting in wav_maozgsobmo
the State program. In order for a State program to be mmmamm an ade-
quate and active program for the conservation of obmpumﬁo_ mwme.mm
and threatened species, the Secretary must find, and annually there-
after reconfirm such finding, that under the State program—

[(1)J(4) authority resides in the State agency to conserve
resident species of fish or wildlife determined by the State agency
or the Secretary to be endangered or threatened ;

[(2)1(B) the State agency has established acceptable con-
servation programs, consistent with the purposes and policies of
this Act, for all resident species of fish or wildlife in the State
which are deemed by the Secretary to be endangered or threat-
ened, and has furnished a copy of such plan and program to-
gether with all pertinent details, information, and data requested
to the Secretary : . . et § G

[(3)] (C) the State agency is authorized to conduct H.Esww _m
gations to determine the memm% Mmzm requirements for survival o

ident species of fish and wildlife; = , L
uomﬂaw\mv i | Mu D) the State agency is authorized to establish programs,
including the acquisition of land or aquatic habitat or interests
therein, for the conservation of resident [endangered: species or
threatened species;] endangered or threatened species of fish or
wildlife; and L . L .

HGWH—. (E) provision is made for public participation in .mmmﬁ-
nating resident species of fish or wildlife as endangered or threat-

.r ened ; ow Stat . .
that under the State program— . 4
t C(A)] (D) nrw nmmwwaagem set forth in [paragraphs (3), (4),
and (5) of this m:_uwacnﬁm_umm:.w%.agﬁéﬁf (C), (D), and (£) of

18 paragraph are complied with, an . -
n?—.uw wvuwﬂ&% plans wwomzo_zm& under which immediate attention
will be given to those resident species of fish and wildlife which
are determined by the Secretary or the State agency to be en-
dangered or threatened and which the Secretary and the State
agency agree are most urgently in need of conservation programs;
except that a cooperative agreement entered into with a State
whose program is deemed adequate and active pursuant to _mmzv-
paragraph (A) and this subparagraph] clause (i) ond this clause
shall not affect the applicability of prohibitions set forth in or au-
thorized pursuant to section 4(d) or section 9(a) (1) with respect
to the gmmdm of any resident endangered or threatened species.

(2) In furtherance of the purposes of this Act, the Secretary
is authorized to enter indo a cooperative agreement in accordance
with this section with any State which establishes and maintains
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un adequate and, active program for the conservation of endan-
gered species and threatened species of plants. Within one hundred
‘and twenty days after the Secretary receives a certified copy of
such a proposed State program., he shall make a determination
whether such program is in accordance with this Act. Unless he
determines, pursuant to this paragraph, that the State program
i8 not in accordance with this Act, he shall enter into a cooperative
agreement with the State for the purpose of assisting in imple-
mentation of the State program. In order for aState program to be
deemed an adequate and active program for the conservation of
endangered species of plants and threatened species of plants, the
Secretary must find, and annually reconfirm such finding, that
under the State program—

(A) authority resides in the State ency Lo conserve resi-
dent species of plants determined by wm« State agency or the
Secretary to be endangered or threatened ;

(B) MNa State agency has established acceptable conserva-
tion programs, consistent with the purposes and policies o
this Act, for all resident species of plants in the State whic
are deemed by the Secretary to bé endangered or threatened,
and has furnished a copy of such plan and program together
with all pertinent details, information, and datae requested

, to the Secretary; “ S
. ‘ (C) the State agency is authorized to conduct tnvestiga-
* " tions to determine the status and requirements for survival
" of resident species of plants; and - o -
. (D) provision is made for public participation in desig-
© - mating resident species of plants as QS&MQGSG& or threatened;
i T O TPy A B AN

that under the State program— ~ - . v L T
. (2) the requirements set forth in sub aragraphs (C) and (D)
- of this paragraph are complied with E_%

(#%) plams are inoluded under which, immediate attention will
be given.to those resident species of plants which are determined
by the Secretary or the State agency to be endangered or threat-
ened and which the Secretary and the State agency agree are most
urgently in need of conservation programs; except that a co-

.,M.ﬁmg&em agreement entered into with a State whose rogram is
- deemed ade e and active pursuant to clause (2) 3:\«\:.« clause
shall not affect the applicability of prohibitions set forth in or au-
§§mmﬂw«§§§§ to section 4(d) or section 9(a) (1) with respect
" to the taking of any resident endangered or threatened apecies,
- (d) ALLocation OF XUND8.—(1) The Secretary is authorized to
provide financial assistance to any State, through its respective State
agency, which has entered into a cooperative agreement pursuant to
subsection (¢) of this section to assist in development of programs for
the conservation of endangered and threatened species. The Secretary
shall make an allocation of appropriated funds to such States based
on consideration of— - C
(A) the international commitments of the United States to
protect endingered species or threatened species;
(B) the readiness of a State to proceed with a conservation
program consistent with the objectives and purposes of this Act;

PR . I
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(C) the number of endangered species and threatened species
ﬁumwww wrwawwwunm& for restoring endangered species and threat-
ies within a State; and ,
mbmch%o relative ur E.w% to initiate a program to restore E_w
protect an endangered species or threatened species in terms o
i f the species. o
So Mﬂmﬂ“ﬂ M:% mv%ﬂwimgm funds allocated for obligation to wmﬁ%
State for any fiscal year as remains unobligated at the close thereo w_m
wzavoiuom to be made available to that State until the close of M 10
succeeding fiscal year. Any amount allocated to any .mgno.ﬁ&wo ».5
unobligated at the end of the period during which it is pwwnwv e mn
mxvobmmaswo is authorized to be :Smo%gaﬂv le Mwabcxwmbm;:no by the
in conducting programs under this section. B
Mmmmwgm.waﬂ mcovmgorm,w.m%aaabem shall provide for (A) the actions
to be taken by the Secretary and the States; (B) the benefits nvs._.m are
cxpected to be derived in connection with the conservation of en an-
gered or threatened species; (C) the estimated cost of these actions;
and (D) the share of such nom»M Mowl be borne by the Federal Govern-
by the States; except tha -
ment ﬁ%.v um:o Federal mwﬁ.w of ‘such program costs shall not exceed
6624 per centum of the estimated program cost stated in the agree-
t; and " o
Bbmww the Federal share may be increased to 75 per centum when-
ever two or more States having a common interest in one or more
endangered or threatened species, the conservation of which may
be enhanced by cooperation of such States, enter jointly into an
: ment with the Secretary. . o
The WM%MSQ may, in his discretion, and under such rules and u..oms_n-
tions as he may prescribe, advance funds to the State for financing the
United States pro rata share agreed upon in the cooperative agree-
ment. For the purposes of this section, the non-Federal share may, in
the discretion of the Secretary, be in &5.?3: of money or real prop-
erty, the value of which will be determined by the Secretary, whose
decision shall be final. . C .
Mwwo_mwmzwmi or STATE PrograMs.—Any action taken by the Secre-
tary under this section mrsww be subject to his periodic review at no
T annual intervals. :
E mebnon%%wia BerwEeN FEpERAL AND StATE LAWs.—Any State
law or regulation which applies with respect to the importation or
exportation of, or interstate or foreign commerce in, endangered mm%-
cies or threatened species is void to the extent that it may effective
(1) permit what is prohibited by this Act or by any regulation which
implements this Act, or (2) prohibit what is authorized pursuant to
an exemption or permit provided for in this Act or in ::w.oudmipouom
which implements this Act. This Act shall not otherwise be construe
to void any State law or regulation which is intended to conserve
migratory, resident, or introduced fish or wildlife, or to permit or
prohibit sale of such fish or wildlife. Any State law or regulation re-
Specting the taking of an endangered species or threatened species may
be more restrictive than the oumawsoa or permits provided mom in
this Act or in any regulation which implements this Act but not less
restrictive than the prohibitions so defined.




768

‘(g) TransrrioN.—(1) For purposes of this subsection, the term
“gstablishment period” means, with respect to any State, the period ,
beginning on the date of enactment of this Act and ending on which-
ever of the following dates first occurs: (A) the date of the close of
the 120-day period following the adjournment of the first regular
session of the legislature of such State which commences after such
date of enactment, or (B) the date of the close of the 15-month period
mozoﬂmbm such date of enactment. = . :

(2) The prohibitions set forth in or authorized pursuant to sec-
tions 4(d) ‘and 9(a) (1) (B) of this Act shall not apply with respect
to the taking of any resident endangered species or threatened species
(other than species listed in Appendix I to the Convention or other-
wise specifically covered by any other treaty or Federal law) within
any State— . RN

(A) which is then a party to a cooperative agreement with the
Secretary pursuant to section 6(c) of this Act (except to the
extent that the taking of any such species is contrary to the law
of such State) ; or

(B) except for any time within the establishment period when—

(i) the Secretary applies such prohibition to such species

-at the request of the State, or
"~ (ii) the Secretary applies such prohibition after he finds,
and publishes his finding, that an emergency exists posing a
- r. significant risk to the well-being of such species and that the
- prohibition must be applied to protect such species. The Sec-
retary’s finding and publication may be made without regard

" -to the public wei:m or comment provisions of section 553

) of title 5, United States Code, or any other provision of this
-7~ =" Act; but such prohibition shall expire 90 days after the date
.. of its imposition unless the Secretary further extends such
- = .. - prohibition by publishing notice and a statement of justifica-
" tionof such extension. - L . o
?w Reeurarions.—The Secretary is authorized to promulgate such
regulations as may be appropriate to carry out the provisions of this
section relating to financial assistance to States. =~ - :
- (1) ArprprorriaTrONs.—For-the purposes of this section, there are
authorized to be appropriated not to exceed the following sums:

(1) $10,000,000 through the period ending September 30, 1977.

©(2) $16,000,000 for the period beginning October 1, 1977, and
ending September 30,1981, - B o

[INTERAGENCY COOPERATION

[Skc. 7. The Secretary shall review other programs administered by
him and utilize such programs in furtherance of the purposes of this
Act. All other Federal departments and agencies shall, in consultation
with and with the assistance of the Secretary, utilize their authorities

in furtherance of the purposes of this Act by carrying out programs

for the conservation of endangered species and threatened species listed
pursuant to section 4 of this Act and by taking such action necessary
to insure that actions authorized, funded, or carried out by them do not
jeopardize the continued existence of such endangered species and
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threatened species or result in the destruction or modification of hab-
itat of such species which is determined by the Secretary, after con-
sultation as appropriate with the affected States, to be critical.J

INTERAGENCY COOPERATION

Skc. 7. (a) Review By Secrerary.—The Secretary shall review all

other programs &3§&§§W Ww\ MSM\ and utilize such programs in
urtherance of the purposes of this Act.

! (b) has.za“ QSN.N%;E% Procraxs.—Each Federal agency shall,

after consultation with and with the assistance of the Secretary, utilize
its authorities in furtherance of the purposes of this Act by carrying

out programs for the conservation of endangered species and threat-

ened species listed pursuant to section 4. .

(¢) Acency Acrion—(1) Each Federal agency shall insure that any
action authorized, funded, or carried out by the agency (hereinafter
in this section referred to as onm ‘agency action’) does not result in
species or habitat degradation unless an exemption has been granted
by the Endangered Species Committee under subsection (f) with
respect to such agency action.

A@v If any Federal agency— L o

(A) considers that any agency action over which it has jurisdic-
tion may result in species_ or habitat degradation; or .
(B) 18 notified by the Secretary that the Secretary considers
that such agency action may have such a result; .
the Federal agency and the Secretary shall undertake immediate con-
sultation with respect to the matter, including, but not limited to, con-
sultation to determine if reasonable and prudent alternatives are avail-
able. Consultation under this paragraph with respect to any agency
action shall be concluded within 90 days after the date on which ine-
tiated or within such other period of time as is mutually agreeadle to
the Federal agency and the Secretary. Promptly after the conclusion
of consultation, uma Secretary shall provide to the Federal agency
concerned a written statement setting forth the %@QS@G opinion,
and a summary of the information on which the opinion 18 based, de-
tailing whether the agency may result in species or habitat deg-
radation and whether there are reasonable and prudent alternatives
which would avoid species or habitat degradation which can be taken
by the Federal agency in implementing the agency action.

(3) To facilitate compliance with the requirements of %&SNE%@
(1), each Federal agency shall, with respect to any action o E&«
agency for which no contract for construction has been entered into
and for which no construction has begun on the date of enactment of
the Endangered Species Act Amendments of 1978, request of the
Secretary information whether any listed species may be present in
the area of such proposed action. I N&& Secretary advises, based on'the
best scientific and commercial data available, that such species may be
present, such agency shall conduct a biological assessment for the
purpose of identifying any endangered species or threatened species
which is Likely to w\m affected by such action. Such assessment shall be
completed before any contract for construction is entered into and
before construction is begun with respect to such action. Such assess-
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ment may be undertaken as part of a Federal agency’s compliance with
the requirements of section 102 of the Nati Enwironmental Policy
Act of 1969 (42 U.8.C. 4332). :
(4) After nitiation of consultation required under paragraph 2),
the Federal agency shall not make any irreversible or irretrievable
commitments of resources with respect to the agency action which
has the effect of foreclosing the formulation .3,..6.3%?3@383.@: of
any reasonable and prudent alternative measures which would avoid
species or habitat degradation. -~ - -
" (d) ApPLICATION FOR E xeMPTION AND C'ONSIDERATION BY Review
Boarp—(1) A Federal agency, the Governor of the State in which
the Federal agency action will ecour, or @ permit or license appli-
cant may apply to the Secretary for an exemption for an agency action
of such agency if after consultation under subsection (c) (2) the Secre-
.aﬁs&w opinion indicates that the agency action may result in species
or habitat degradation. An application for an ewemption shall be con-
sidered initially by a review board in the manner provided in this
subsection, and shall be considered by the Endangered Species Com~
mittee for a final determination under subsection (f) after a recom-
mendation is made by the review board. SN v .
(2)(4) Any Federal %S.»QM Governor, or permit or license appli-
zant seeking an exemption unaer this subsection shall submit awritten
application to the Secretary, in & form prescribed by the Secretary,
not later than 90 days after the completion of the consultation process.
Such application shall set forth the reasons why the Federal agency,
-Governor, or permit or license applicant considers that the agency
‘action meets the requirements for an. exemption under this subsection.
(B) Upon receipt of the application for ememption referred to in
paragraph (1), the Secretary shall promptly notify the Governor o7
‘Governors of the affected States, as ‘determined by the Secretary, and
éw«:@& that they appoint & member of the review board to be estad-
lished under paragraph (3) in accordance with the provisions of such

.ﬁaé».w%? e o . .
: %.wv (4) A review board consisting of three members shall be estab-
‘lished for purposes of considering an application for examination and
making recommendations to the Endangered Species Committee under
this subsection as follows: - - . : -

.-+ () The Secretary and the Governor of the affected State shall
each appoint oné individual to the board not later than 15 days
amwwﬂ. a request is submitted pursuant te %E.@Sww ). If more

_ than one State is affected by the agency action, t overnors of

- .7 - such States shall MM@&.R one individual collectively. :

- () The two i ividuals appointed wnder clause (i) shall ap-
~ point ome individual not later than 15 days after both of them
- ¢ been appointed. If no & »m&.:?&i is made within such

.. 16-day period, the @3&&3%36& pecies Committee shall appoint,
' by @ vote of @ majority of the members of the Commiltee, one

a.s&me&:& not later than 30 days after the end of such 16-day
 (B) Members of a review board who are full-time officers or em-
ployees of the United States shall receive no additional pay on account
‘of their service on the board. AWl other members shall be entitled to

|
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-receive an amount not to exceed the daily equivalent of th
of W&MS NMNQ in effect for grade GS-18 of the Q%&N& MMWMM”MW*\&MM
Mam y day ngms.ﬁ which they are mgana& in the actual performance of
Nﬁwmu e&% in the board. While away from their homes or regular
places of business in e et om0 capansos, ncud g por
-members ¢ . ¢ allowed. travel expenses, includs
diem in Liew of subsistence, in the same %&% 4 ooved
,§§§§@§@ in the Government service are &«M«vm “Nﬁhﬁsmsﬁ
u%@@. %MN% m.e\ n&w?m of mﬂ.m United States Code.
B 4 ecretary 8. submit the ap, ication to the review b
,Wa%&a”w%a wwamw\mﬂw%ﬁ WW the review @SS.M Na».amwﬁi. \M 2 .Mes&ewmw
recommendations with respect to the appli atiomwitiin 60 days. Vi
mm ! pplication within 60 days after
receiving @ of any application under raph Y ,
T A Y e e R e
review o, consultation earried
mews«mwwﬁ ?“v. (2), and within 60 days after its aﬁ%&%&sﬂiﬂw&%ﬁm
-sue mao.aww M ssN as Sasesw:wﬁ.\ agreed :WQ:. between the agency and .
e , to make a determination, by & majority vote, whether
(AY carried out its consultation responsibilities i
ities :
MS& made a reasonable and responsible W\wea to &aeawup%&easﬁ% &Www
«eesa&m?aﬂs. 3&%@&%&% or MQESSQNQ and_prudent alternatives
&mwma&a“§\. jon which will av species or habitat
= conducted iologyi i i
mgA“M.wvw.. o A.wv...aa swwsm\ biological assessment required of it by sub-
_refrained from making any irreversible ¢ ior
A aMSW&&%&Sm of resources %ﬁc}&&mm by mg@uma&;eﬁhﬁ@«ﬁaeam?
Q&@ﬁa@ ermination by the review board that the agency has not met
o %ﬁnﬂ@&&@wﬁ me.%agmgﬁw 4), mw or (C) shall be con-
Qﬁmw&%«&& gency n for purposes of chapter 7 of title 5 of the
the review board makes positi ninati
positive determinations und -
W%M.M@MW%MMN Am»% WN smw mesmme M N“WQMH w@.@w&%@‘ ?.wm it shall %».emm«@gwe
0 . 3 ption. In consideri ica-
tion for an ewemption, a review board shall take s.:wwesmmaw.wma wwwﬁ.m.

.80m8" for an ewemption set forth in the application of the Federal

agency, Governor, or permat ) !
e o7, OT P or license applicant, the vie
ecretary submitted under paragraph (4), and, the es.aswue M\QM«MWN

ma .
. ederal and State agencies and appropriate persons. The review board

shall recommend an exempti
ption from the requirements ]
M\m M.Mwe“m\s any agency action if, by a 35.‘3%5: vote, it %ﬂaﬁwﬁwﬁﬁ
g racord after an opportunity for a hearing w_&& in accordance with
P 664, 665, a 656 (other than subsection (b)(3)
) e\AW«v& w N.M\ the United States Code, that—
@mmﬁq w.ﬂhﬂ: w& no feasible and prudent alternatives to the
the benefits of such action clearly outwei
l . eigh ¢
it s o o g
abitat, uch action it in the blic ¢ ;
(O) the action is of national or regional a@ﬁx&ﬂ:ﬂﬂ%&& ad

of scction

88-690 0 - 82 - 50
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The review board shall recommend to the Endangered Speci
. i Q
N@M&m.@ S@&x&.ﬁ or not to grant an exemption S&Eﬂ 180 &M.“\NQN«@.M“%Q»?«
o aring described in this paragraph is initiated, or within such other
ume as 18 mutually agreed upon by the applicant and a majority of the
review board. If the review board recommends an exemption it shall
w«ﬁ&:&m with its recommendation any reasonable mitigation and en-
A ncement measures which should be considered by the Endangered
QMMQMMM Commiittee under subsection (f). The review board shall trans-
Qomw\as.& M.Me%& of &w %weﬁw&%@«. && s.& a.mo.a»as&a&&saé to the
) In carrying out its duties under this subsection, a revi
X A ion, a review board
. Mwwwwwﬁ&a Msnw member of a Q.%K_S we&.& if s0 ﬁ.ag&«cﬁma& by the review
(A) sit and act at times and places, taki h testi
receive such evidence, as the \\.aes.ws board M@Mﬂﬁ& EMM‘%N%M&, and
(B) subject to the Privacy Act of 197}, request of any Federal
. QNMSQQ information necessary to enable it to carry out such duties
an s.ﬁﬁg such request the head of such Federal agency shall .}«7.
38A Qaw&& ssmaswm.ﬂv&ﬁ wm the review board; and :
use nited States mails in ¢ Rann
.Q%S %&3& 83&&@%« as a Federal aﬁw@.\.@a Seme mazner 13& wwon
. pon request of a review board, the head of any Federal
.18 M§§Q3m& to detail, on a.nonreimbursable ua.:..ﬂ, a“p.\_.ﬂ\ M\ M\.@ %&W»MNN
nel of such agency to the review board to assist it in carrying out its
.&gmwwu @ﬁﬁ% this section. "9
Administrator of the General Services shall provid.
review board, on a reimbursable basi ministrasme sty ot
Rqéuswg mex&, review board may ﬁam“mw 38@ &335«3«3« support
gw Nv. V / 3.«.%333 and R.%ﬁ&m of §e88 we,a»..&u shall be open to the
e) Esrasrisauent ov Cousirree.—There is establish ]
tee to be known as the Endan Spevios Comomiiter (hopmioommit-
his seoton rorred o a the Gomnritegny, o iee (hercinafienin
v ommittee shall be composed i me . :
: M\mv The Secretary of Agricul %Ss.a. 7 %& members as follows:
(B)' TheSecretary of the Army. - - .
MMW WN&MM@S@ of the Interior. - .
o ) 'ministrator of the Nati i
.. %@Mw. @%«N&i&s&?ﬁr of the ig Oceanic and Atmos-
Vo Chairman of the Council on Environmental uali
ty.
(F) The Governor of the State in which the F. m&aw&@@aw&“\
action for which an exemption is sought under this section will
occur (or in the case of any agency action which will occur in
more than one State, the Governors of all such States who shall
A.wav&% MMNNMMWW&Q a usﬁwﬂ vote on the Committee). . .
. rman of the Counci 7 lity §
@@NNWQ %Mgswsx«: g gm\Qgsg.&ma. l on m. nvironmental Quality shall
. embers of the Committee shall receive no additional
,account of their service on the Committee; except that S?.NW N&eﬂw
. \33 3@3. NS:.SQ or R@i&. places of business in the performance of
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services for the Committee, members of the Committee shall be allowed
travel ewpenses, including per diem in liew of subsistence, in the same
mannér a8 persons employed intermittently in Government service are
allowed empenses under section 5703 of title & of the United States

Code.
(6) The Convmittee shall meet at the call of the Chairman or four

of its members. . .
M@.v AUl meetings and records of the Committee shall be open to the

lic.

EQ. ) The Committee may for the purpose of carrying out its duties
under this section hold such hearings, 8it and act at such times and
places, take such testimony and receive such evidence as the Com-
mittee deems desirable. oo

(f) Exeuprion—The Committee shall make a final determination
whether or not to grant an exemption within 90 days of receiving the
recommendation of the review board under subsection (d)(6). The
Committee shall grant an ewemption from the requirements of sub-
section (c) (1) for an agency action if, by a vote of not less than four
of its members voting in person— .

(1) 4t determines on the record, based on the recommendation
and, the record of the review board and on such other testimony
or evidence as it may receive, that—

(4) there are no feasible and prudent alternatives to the
agency action;

(B) the benefits of such action clearly outweigh the bene-
fits of alternative courses of action consistent with conserv-
ing the species or its critical habitat, and such action i8 in the
public interest; and

(C) the action is of regional or national significance; and

(2) it establishes such reasonable mitigation and enhancement
MeasUres, m\:&ﬁ&\”ﬂﬁ. but not limited to, live propagation, trans-
plantation, and itat acquisition and improvement, as are nec-
essary and appropriate to minimize the adverse effects of the
agency action upon the endangered species, threatened species, or
critical habitat concerned.

Any final determination by the Committee under this subsection shall
be considered final agency action for purposes of chapter 7 of title &
of the United States Code.

(9) Review By SECRETARY OF Srare—Notwithstanding any other
provision of this Act, the Committeo shall be prokibited from con-
sidering for exemption any application made to it, if the Secretary of
State, after a review of the proposed agency action and its potential
implications, and after hearing, certifies, in writing, to the Committee
within 60 days of any application made under this section that the
granting of any such exemption and the carrying out of such action
would be in wviolation of an international treaty obligation or other
international obligation of the United States. The Secretary'o State
shall, at the time of such certification, publish a copy thereof in the
Federal Register.

(k) Commirrer Qagam.l.ﬁ ) If the Committee determines under
subsection (f) that an exemption should be granted with respect to any
agency action, the Committee shall issue an order granting the exemp-
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tion and specifying the mitigation and enhanrcement measures estab-
lished pursuant to subsection (f) which shall be carried out and paid
for by the Federal agency in implementing the agency action.'All nec-
essary mitigation and enhancement measures shall be.authorized prior
to the implementing of the agency action ard funded concurrently
with all other project features. - L .

(2) The Federal agency receiving such exemption shall include the
costs of such mitigation and. enhancement measures withdn the overall
costs of continuing the proposed action. Notwithstanding the preced-
tng sentence the costs e\, such measures shall not be treated as project
costs for the purpose of computing benefit-cost or other ratios for the:
proposed action. Any Federal agency may request the Secretary to
carry out such mitigation measures. The costs incurred by the Secre-
tary in carrying out any such measures shall be paid by the qgency
or the permit or license. applicant receiving. the exemption. No later
than one year after the granting of an exemption, the agency to which
the exemption was granted shqll submit to the Council on Environ-
mental Quality a report describing its compliance with the mitigation,
and enhancement measures prescribed by this section. Such a report
shall be submitted annually until all such mitigation and enhance-
ment measures. have been campleted. Notice of the public availability
of such reports shall be published in the Federal Register by the
agency preparing such reports. - .. ... . . . ...

(?) Jupiciar Review.—Any person, as defined by section 3(8) of this
Act, may obtain judicial review, under chapter 7 of title 5 of the
United States Code, of any decision. of the Endangered Species Com-
mittee under subsection (f) in the district court of the United States
for any district wherein the agency action concerned will be, or is
being, carried out by filing in such court within 90 days after the date
of issuance of the decision, a written petition for review. Attorneys
designated by the Endangered Species Committee may appear for, and
represent the Committee in, any action for review under this subsec-
tion. Any action for review under this subsection'shall receive préfer-
ence over other matters before the court and shall bé heard aﬁ&emﬁa?
mined as expeditiously as the court considers praoticable. ;i\ ;1
" (7) Exruprions in PRESIDENTIALLY DECLARED D1sASTER AREAS—IN
any area which has been declared by the President to be a major dis-
aster area under the Disaster Relief Act of 1974, the President is
authtorized to make the determinations required by subsection(f) o
this section for any project for the repair S..QE«S.QS«SW_M\ a& public
facility substantially as it existed prior to the disaster under section
401 or j02 of the Disaster Relief Act of 1974, and which the President
determines (1) iz necessary to prevent the recurrence of such a natural
disaster and to reduce the potential loss of human life, and (2) to
involve an emergency situation which does not allow the ordinary
procedures of this section to be followed. Notwithstanding any other
provision of this section, the Committee shall accept the determina-
tions of the President under this subsection. .

(k) Seeciar Provisions—(1) An exemption decision by the Com-
mittee under this section shall not be a major Federal action for pur-
poses of the National Environmental Policy Act of 1969 (42 U.S.C.
4321 et seq.): Provided, That an environmental impact statement
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Jich discusses the impacts upon endangered species or threatened,
wv\mﬁwa or their 9&.«?&&5333 shall wgsmavgg %swmwww.za@ prepared
ith respect to any agency action exemplea by such oraer. .
E:MS \% &8&5«%3&3% sections 4(d) and 9(a), or any ﬁa%:.wawmcw
issued to carry out such sections, no act or activily engaged in which
is necessary to carry out any agenoy action for which an exemption i3
granted under this section &Sww gvamg&%@& to be a taking of any

endangered species or threatened species. o

‘ ) W»QESWE,:S\.{H\SQ@ is authorized to va.&%ﬁc%ﬁ:«“m&. to the
Secretary to assist review boards and the Committee in carrymng out
their functions under subsections (d), (¢), and (f) of this section Sew
to caceed $500.000 for fiscal year 1979, not to exceed $500000 for fisca
year 1980, and not to exceed $500,000 in fiscal year 1981.

INTERNATIONAL COOPERATION

Sec. 8. (a) FINANCIAL ASSISTANCE-—AS 2 demonstration of the
commitment of the United States to the worldwide protection of
endangered species and threatened species, the President may, subject
to the provisions of section 1415 of the Supplemental Appropriation
Act, 1953 (31 U.S.C. 724), use foreign currencies accruin to the
United States Government under the Agricultural Trade Development
and Assistance Act of 1954 or any other law to provide to any foreign
country (with its consent) assistance in the development and man-
agement of programs in that country which the Secretary mognﬁ_:mm
to be necessary or useful for the conservation of any endangere
species or threatened species listed by the Secretary pursuant to sec-
tion 4 of this Act. The President shall provide assistance (which
includes, but is not limited to, the acquisition, by lease or otherwise, of
lands, waters, or interests therein) to foreign countries under this sec-
tion under such terms and conditions as he deems appropriate. When-
ever foreign currencies are available for the provision of assistance
under this section, such currencies shall be used in preference to funds
appropriated under the authority of section 15 of this Act.

(b) Encouracement o ForeioN Proorams.—In order to carry out
futher the provisions of this Act, the Secretary, through the Secretary
of State, shall encourage— .

mnim Cm foreign cozmmplmm to provide for the conservation of fish or

wildlife including endangered species and threatened species listed
pursuant to section 4 of this Act; .

(2) the entering into of bilateral or multilateral agreements
with foreign countries to provide for such conservation; and

(3) foreign persons who directly or indirectly take fish or wild-
lifo in foreign countries or on the high seas for importation into
the United States for commercial or other purposes to develop
and carry out with such assistance as he may provide, conserva-
tion practices designed to enhance such fish or wildlife and their

itat. ,

?w.:vgg onNEL—ATfter consultation with the Secretary of State,
the Secretary may-—

h mom.m vmwmmmmzwon otherwise make available any officer or employee

of his department for the purpose of cooperating with foreign
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countries and international organizations in developing personnel
resources and programs which promote the conservation of fish or
wildlife; and
(2) conduct or provide financial assistance for the educational
training of foreign personnel, in this country or abroad, in fish,
wildlife, or plant management, research and law enforcement and
to render professional assistance abroad in such matters.

(d) InvesrigaTrons.—After consultation with the Secretary of
State and the Secretary of the Treasury, as appropriate, the Secretary
may conduct or cause to be conducted such law enforcement investiga-
tions and research abroad as he deems necessary to carry out the pur-
poses of this Act. )

Mov CONVENTION IMPLEMENTATION.—The Président is authorized
and directed to designate appropriate agencies to act as the Manage-
ment Authority or Authorities and the Scientific Authority or Author-
ities pursuant to the Convention. The agencies so designated shall
thereafter be authorized to do all things assigned to them under the
Convention, including the issuance of permits and certificates. The
agency designated by the President to communicate with other parties
to the Convention and with the Secretariat shall also be empowered,
where appropriate, in consultation with the State Department, to act
on behalf of and represent the United States in all regards as required
by the Convention. The President shall also designate those agencies
which shall act on behalf of and represent the United States in all
regards as required by the Convention on Nature Protection and Wild-
lifo Preservation in the Western Hemisphere.

PROHIBITED ACTS : ‘

. Skc. 9. (8) GeNEraL—(1) Except as provided in sections 6(g) (2)
and 10 of this Act, with respect to any endangered species of fish or
wildlife listed pursuant to section 4 of this Act it is unlawful for any
person subject to the jurisdiction of the United States to—

(A) import any such species into, or export any such species

. from the United States; ; . e
.- .. (B) take any such species within the United or the territorial
sea of the United States;
. (C) take any such species upon the high seas;

(D) possess, sell, deliver, carry, transport, or ship, by any
means whatsoever, any such species taken in violation of sub-
paragraphs (B) and (C);

(E) deliver, receive, carry, transport, or ship in interstate or

" foreign commerce, by any means whatsoever and in the course of
a commercial activity, any such species;

A_M.a ) sell or offer for sale in interstate or foreign commerce any
such species; or : T o

(G) violate any regulation pertaining to such species or to any
threatened species of fish or wildlife listed pursuant to section 4
of this Act and promulgated by the Secretary pursuant to au-
thority provided by this Act. .

(2) Except as provided in sections 6(g) (2) and 10 of this Act, with
respect to any endangered species of plants listed pursuant to section 4
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of this Act, it is unlawful for any person subject to the jurisdiction of
the United States to— oo . .

(A) import any such species into, or export any such specles
from, the United States; L

~ (B) deliver, receive, CAITY, transport, or ship in interstate or

foreign commerce, by any means whatsoever and in the course
of a commercial activity, any such species; .

(C) sell or offer for sale in interstate or foreign commerce any
such species; or ) . )

(D) violate any regulation pertaining to such species or to any
threatened species of plants listed pursuant to section 4 of this
Act and promulgated by the Sccretary pursuant to authority
provided W% this Act.

(b) Srecies Hewp IN Caprvity oR CONTROLLED ENVIRONMENT.—
(1) The provisions of this section shall not apply to any fish or wildlife
held in captivity or in a controlled environment on the effective date
of this Act if the purposes of such holding are not contrary to the pur-
poses of this Act; except that this subsection shall not apply in the
case of any fish or wildhife held in the course of a comymercial activity.
With respect to any act prohibited by this section which occurs after
a period of 180 days from the effective date of this Act, there shall be
a rebuttable presumption that the fish or wildlife involved in such act
was not held in captivity or in a controlled environment on such ef-
fective date.

(2) (A) This section shall not a ly to—

(1) any raptor legally held in captivity or in a controlled en-
vironment on the effective date of the Endangered Species Aot
Amendments of 1978; or

(#) any progeny of any raptor described in clause (i) ;

wuntil such time as any such raptor or progeny 8 §§3&S§&w\ returned
o0 a wild state. :

(B) Any person holding any raptor or progeny described in sub-
paragraph (A) must be able to demonstrate that the raptor or progen
does, in fact, qualify under the provisions of this paragraph, and shall
maintain and submit to the Secretary, on request, such inventories, doc-
umentation, and records as the Secretary may by regulation require a8
being reasonably appropriate to carry out the purposes of this para-
graph. Such requirements shall not unnecessarily duplicate the re-
quirements of “other rules and regulations %Q.SE&MQR& by the
Secretary.

(¢) Vioration or ConventioN.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to engage in any trade
in any specimens contrary to the provisions of the Convention, or to
possess any specimens traded contrary to the provisions of the Con-
vention, including the definitions of terms in article I thereof.
it (2) Any importation into the United States of fish or wildlife shall,
1f——

(A) such fish or wildlife is not an endangered species listed pur-
suant to section 4 of this Act but is listed in Appendix 1I to the
Convention,

(B) the taking and exportation of such fish or wildlife is not
contrary to the provisions of the Convention and all other applica-
ble requirements of the Convention have been satisfied,
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..:.,.:AOV,wopwv&omv_o.g:muoagg .om.m._vmaoewb:mav*?v,.gm
(£) of this section have been satisfied, and - - . T
e (DY such- impartation is not made in the course of & commercial
activit ) e esi i e em e s .
be ?.8:3% to be an importation not in violstion of any provision nf
this Act or any regulation issued pursant te this Act.

(d) Iareorts anp Exporrs.—(1) It is unlawful for any person to en-
gage in business as an importer or experter of fish or wildlife (other
%wwu shellfish and fishery products which (A) are not listed pursuant
to section 4 of this Act as endangered speeies or threatened species, and
(B) are imported for purposes of human er aminal consumptien or
taken in waters under the jurisdiction of the United States or on the
high seas for recreational purposes) or plants without first having ob-
tamed permission from the Secretary. : :

{2) Any person szr.om to obtain permission under paragraph (1)
of this subsection shall— - -~ - - R
: -(A) keep such records as wilt full and correctly disclose eacl

- gmportation or exportation of fish, wi dlife, or plants made by him

+ .-+ ‘and the subsequent disposition made by him with respect to such
- fish, wildlife, or plants; T e

-(B) at all reasonable times upon notice by 2 duly authorized

- - representative of the Secretary, afford such representative access
"~ to his places of business, an opportunity to examine his inventory

of imported fish, wildlife, or plants and the records required to.

wormw»,::moum_&wﬁ.umng?Comerwm v:gmgw?::aoaow%
- guch records;and - - e it
. i " (€)- file such reports as the Secretary may require. - - .
(3) The Secretary shall prescribe such re ations as are necessary

and appropriate to carry out the purposes of this subsection. R

: ?.w Reports.—It is unlawful. for any person importing or export-
ing fish or wildlife (other than shellfish and fishery products which
(1} are not listed pursuant to section 4 of this Act as endangered or
threatened species, and (2) are imported for purposes of human or
animal consumption or taken in waters under the jurisdiction of the
United States or on the high seas for récreational purposes) or plants
to fail to file any declaration or report as the Secretary deems necessary
to facilitate enforcement of this Act or to meet the obligations of the
Convention. -~ ° = - S
(). DestenaTION oF PorTs.—(1) It is unlawful for any person sub-
ject to the jurisdiction of the United States to import into or export
from the United States any fish or wildlife (other than shellfish and
fishery products which (A) are not listed pursuant to section 4 of this
‘Act as endangered species or threatened species, and (B) are imported
for purpeses of human or animal consumption or taken in waters
under the jurisdiction of the United States or on’the high seas for
recreational purposes) or plants, except at a port or ports designated
by the Secretary of the Interior. For the purpose of facilitating en-
forcement. of this Act and reducing the costs thereof, the Secretary of
the Interior, with approval of the Secretary of the Treasury and
after notice and opportunity for public hearing, may, by regulation,
designate ports and change such designations. The, Woo—.ms: of the

Interior, under such terms and conditions as he may prescribe, may
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permit the importation or exportation at nondesignated ports in the
interest of the health or safety of the fish or wildlife or plants, or for

other reasons if, in his discretion, he deems it appropriate and con-

sistent with the purpose of this subsection. - S

(2) Any port designated by the Secretary of the Interior under the
authority of section 4(d) of the Act of December 5, 1969 (16 U.S.C.
666cc—4 (d) ), shall, if such designation is in effect on the day before
the date of the enactment of this Act, be deemed to be a port desig-
nated by the Secretary under paragraph (1) of this subsection until
such time as the Secretary otherwise provides, S .

(g) VioraTrons.—It is unlawful for any person subject to the juris-
diction of the United States to attempt to commit, solicit another to
commit, or cause to be committed, any offense defined in this section.

EXCEPTIONS

Skc. 10. (a) Permrrs.—The Secretary may permit, under such terms
and conditions as he may prescribe, any act otherwise prohibited by
section 9 of this Act for scientific purposes or to enhance the propaga-
tion or survival of the affected species. :

(b) Harosuir Exemerions.—(1) If any person enters into a con-
tract with respect to a species of fish or wildlife or plant before the
date of the publication in the Federal Register of notice of considera-
tion of that species as an endangered species and the subsequent listing
of that species as an endangered species pursuant to section 4 of this
Act will cause undue economic hardship to such person under the con-.
tract, the Secretary, in order to minimize such hardship, may exempt
such person from the application of section 9(a) of this Act to the
extent the Secretary deems appropriate if such person applies to him
for such exemption and mzo?mwm with such application such informa-
tion as the Secretary may require to prove such hardship; except that
(A) no such exemption shall be for a duration of more than one year
from the date of publication in the Federal Register of notice of con-
sideration of the species concerned, or shall apply to a quantity of fish
or wildlife or plants in excess of that specified by the Secretary; (B)
the one-year period for those species of fish or wildlife listed by the
Secretary as endangered prior to the effective date of this Act shall
expire in accordance with the terms of section 3 of the Act of Decem-
ber 5, 1969 (83 Stat.275) ; and (C) no such exemption may be granted
for the importation or exportation of a specimen listed .in Appendix
I of the Convention which is to be used in a commercial activity.

(2) As used in this subsection, the term “undue economic hardship”
shall include, but not be limited to:

(A) substantial economic loss resulting from inability caused by
this Act to perform contracts with respect to species of fish and
wildlife entered into prior to the date of publication in the Fed-
eral Register of a notice of consideration of such species as an
endangered species;

(B) substantial economic loss to persons who, for the year prior
to the notice of consideration of such species as an endangered
species, derived a substantial portion of their income from the
lawful taking of any listed species, which taking would be made
unlawful under this Act; or )
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(C) curtailment of subsistence taking made unlawful under this
Act by persons (i) not reasonably able to secure other sources of
subsistence; and (ii) dependent to a substantial extent upon hunt-
ing and fishing for subsistence; and (iii) who must engage in such
curtailed taking for subsistence purposes. - - : :

(8) The Secretary may make further requirements for a showing of
undue economic hardship as he deems fit. Exceptions granted under this
‘'section may be limited ww the Secretary in his discretion as to time,
area, or other factor of applicability. . o

(c¢) Norice anp Review.—The Secretary shall publish notice in the
Federal Register of each application for an exemption or permit which
is made under this section. Each notice shall invite the submission
from interested parties, within thirty days after the date of the notice,
written data, views, or arguments with respect to the application;
except that such thirty-day period may be waived by the mmoggﬁ
in an emergency situation Smﬂwa the health or life of an endangered
animal is threatened and no reasonable alternative is available to the
applicant, but notice of any such waiver shall be published by the Secre-

tary in the Federal Register within ten days following the issuance of
the exemption or permit. Information received by the Secretary as a
Ppart of any application shall be available to the public as a matter of
public record at every stage of the proceeding.

" (d) Persar anp Exemerion Poricy.—The Secretary may grant
exceptions under subsections (a) and (b) of this section only if he finds
and publishes his finding in the Federal Register that (1) such excep-
tions were applied for in good faith, (2) if granted and exercised will
not operate to the disadvantage of such endangered species, and (3)
“will be consistent with the purposes and policy set forth in section 2
ofthisAct. . o : .

(e) Arasxa Natives—(1) Except as provided in aragraph (4) of
this subsection the provisions of this Act shall not apply with respect to
the taking of any endangered species or threatened species, or the
importation of any such species taken pursuant to this section, hy—

(A) any Indian, Aleut, or Eskimo who is an Alaskan Native
who residesin Alaska ; or : .
" (B) any non-native permanent resident of an Alaskan native

village;
if such zm,wmzm is primarily for subsistence purposes. Non-edible by-
products of species taken pursuant to this section may be sold in inter-
state commerce when made into authentic native mn&o«om of handicrafts
and clothing; except that the provisions of this subsection shall not
apply to any non-native resident of an Alaskan native village found b
the mm.oz.a.paﬂ to be not primarily dependent upon the taking of mmw
and wildlife for consumption or for %5 creation and sale of authentic
native articles of handicrafts and clothing, )
(2) Any taking under this subsection may not be accomplished in
a wasteful manner,
(3) As used in this subsection—
(i) The term “subsistence” includes selling any edible portion
- of fish or wildlife in native villages and towns in Alaska for native
consumption within native villages or towns; and
(ii) The term “fauthentic native articles of handicrafts and
clothing” means items composed wholly or in some significant
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respect of natural materials, and which are produced, decorated,
or fashioned in the exercise of traditional native handicrafts
without the use of pantographs, multiple carvers, or other mass
copying devices. Traditional native handicrafts include, but are
not limited to, weaving, carving, stitching, sewing, lacking, bead-
ing, drawing, and painting. .

(4) %gie:mmw:mmzm the provisions of paragraph (1) of this sub-
section, whenever the Secretary determines that any species of fish or
wildlife which is subject to taking under the provisions of this sub-
section is an endangered species or threatened species, and that such
taking materially and negatively affects the threatened or endangered
species, he may prescribe regulations upon the taking of such species
by any such Indian, Aleut, Eskimo, or non-Native Alaska resident
of an Alaskan native village. Such regulations may be established
with reference to species, geographical description of the area
included, the season for taking, or any other factors related to the
reason for establishing such regulations and consistent with the policy
of this Act. Such regulations shall be prescribed after a notice and
hearings in the affected judicial districts of Alaska and as otherwise
required by section 103 cm the Marine Mammal wuwonmargm Act of 1972,
Emu shall be removed as soon as the Secretary determines that the
need for their impositions has disappeared.

(£f) (1) As wsed in this subsection— ; ‘

(A) The term ‘pre-Act endangered species %ﬁé means—

(1) any sperm whale oil, including derivatives thereof,
which was lawfully held within the United States on Decem-
ber 28, 1973, in the course of a commercial activity; or

(ii) any finished scrimshaw product, if such product or
the raw material for such product was lawfully held within
the United States on December 28, 1978, in the course of a
commercial activity. )

(B) The term ‘scrimshaw product’ means any art form which
involves the etching or engraving of designs upon, or the carving
of figures, patterns, or designs from, any bone or tooth of any
marine mammal of the order Cetacea. ] o .

(2) The Secretary, pursuant to the provisions of this subsection,
may exempt, if such exemption is not in violation of the Convention,
any pre-Act endangered species part from one or more of the follow-
ing prohibitions: L ) ]

(A) The prohibition on exportation from the United States
set forth in section 9(a) (1) (A) of this Act.

(B) Any prohibition set forth in section 9(a) (1) (E) or (F)
of this Act. ] ) ]

(3) Any person seeking an exemption described in paragraph (2)
of this subsection shall make application therefor to the Secretary in
such form and manner as he shall preseribe, but no such application
may be considered by the Secretary unless the application—

(A) is received by the Secretary before the close of the one-
year period beginning on the date on which regulations promul-
gated by the Secretary to carry out this subsection first take effect ;

B) contains a complete and detailed inventory of all pre-Act
mamu,:médm species parts for which the applicant seeks exemption ;
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(C) is accompanied by such documentation as the Secretary
may require to prove that any endangered species part or product
claimed by the applicant to be a pre-Act endangered species part
isin fact such a part; and - . . -

(D) contains such other information as the Secretary deems
necessary and appropriate to carry out the purposes of this
subsection. :

(4) If the Secretary approves any application for exemption
made under this subsection, he shall issue to the applicant a certificate
of exemption which shall specify— ST - o

(A) any prohibition in section 9(a) of this Act which is
exempted; : :

(B} the pre-Act endangered species parts to which the exemp-
tion applies;

(C) the period of time during which the exemption is in eflect,
but no exemption made under this subsection shall have foree and
effect after the close of the three-year period beginning on the
date of issuance of the certificate; and .

(D) any term or condition prescribed pursuant to paragraph
(5) (A) or (B), or both, which the Secretary deems necessary
or appropriate.

(3) The Secretary shall preseribe such regulations as he deems
necessary and appropriate to carry out the purposes of this subsection.
Such regulations may set forth— .

“(A) terms and conditions which may be imposed on applicants
for exemptions under this subsection (including, but not limited

. to, requirements that applicants register inventories, keep com-

- plete sales records, permit duly authorized agents of the Secretary

to inspect such inventories and records, and periodically file appro-
priate reports with the Secretary) ;and - . - -

(B) terms and conditions which may be imposed on any sub-
sequent purchaser of any pre-Act endangered species part covered
by an exemption granted under this subsection;

to insure that any such part so exempted is adequately accounted for
and not disposed of contrary to the provisions of this Act. No regula-
tion prescribed by the Secretary to carry out the purposes of this sub-
section shall be subject to scction 4(f) (2) (A) (i) of this \ct.

(6) (A) Any contract for the sale of pre-Act endangered species
parts which is entered into by the Administrator of General Services
prior to the effective date of this subsection nad pursuant to the notice
published in the Federal Register on January 9, 1973, shall not be
rendered invalid by virtue of the fact that fulfillment of such contract
may be prohibited under section 9(a) (1) (F).

(B) In the event that this paragraph is held invalid, the validity
of the remainder of the Act, including the remainder of this subsection,
shall not be affected.

(7) Nothing in this subsection shall le construed to—

© () exonerate any person from any act committed in viola-

tion of paragraphs (1)(A), (1) (E), or (1) (F) of section 9(a)
prior to the date of enactment of this subsection: or

(B) immunize any person from prosecution for any such act.

(g) In connection with any action alleging a violation of section 9,
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any person claiming the benefit of any exemption or permit under
this Act shall have the burden of proving that the exemption or permit
is applicable, has been granted, and was valid and in force at the time

the alleged violation. o
&A R) Qmﬂmﬁ.\; Antique Articles—(1) Sections 4(d) and 9(a) do not
apply to any article (other than scrimshaw) which—

(A) wasmade before 1830; :

(B) is composed in whole or in part of any endangered species
or threatened species listed under section 4;

(€) has not been repaired or modified with any part of any
such species on or after the date of the enactment of this Act; and

(D) is entered at a port designated ﬁiax.%ag%g%m\ 3.

(2) Any person who wishes to import an article under the excep-
tion provided by this subjection shall submit to the customs officer
concerned at the time of entry of the article such documentation as the
Secretary of the Treasury, after consultation with the Secretary o
the Interior, shall by regulation require as being necessary to establis
that the article meets the requirements set forth in paragraph (1) (4),
(B), and (C). ) .

(3) The Secretary of the Treasury, after consultation with the Sec-
retary of the Interior, shall designate one port within each customs
vegion at which articles described in paragraph (1) (4), M.wrm yand (C)
must be entered into the customs territory of the United States.

PENALTIES AND ENFORCEMENT

Skc. 11. (a) Civir, PExaLtiEs.—(1) Any person who knowingly
violates, [or who knowingly commits an act in the course of a com-
mercial activity which violates,} and any person engaged in business
as an importer or exporter of fish, wildlife, or plants wheo violates,
any provision of this Act, or any provision of any permit or certificate
issued hereunder, or of ::m regulation issued in order to implement
subsection (a) (1) (A), (B), (C), (D), (E), or (F), (2)(2) (A),
(B), or (C), (c), (d) (other than regulation relating to recordkeep-
ing or filing of reports), (f) or (g) of section 9 of this Act, may
assessed a civil penalty by the Secretary of not more than $10,000 for
each violation. Any person who knowingly violates, [or who know-
ingly commits an act in the course of a commercial activity which
violates,] and any person engaged in busincss as an importer or ex-
porter of fish, wildlife, or plants who violates, any provision of any
other regulation issued under this Act may be assessed a civil penalty
by the Secretary of not more than $5,000 for each such violation. Any
Person who otherwise violates any provision of this Act, or any regula-
tion, permit, or certificate issued hereunder, may be assessed a civil
penalty by the Secretary of not more than [$1,000] 8500 for each such
violation. No penalty may be assessed under this subsection unless such
person is given notice and opportunity for a hearing with respect to
such violation. Each violation shall be a separate offense. Any such
civil penalty may be remitted or mitigated by the Secretary. Upon any
failure to pay a penalty assessed under this subsection, the Secretary
may request the Attorney Genernl to institute p.o:i action in a dis-
trict court of the United States for any district in which such person
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is found, resides, or transacts business to collect the penalty and such
court shall have jurisdiction to hear and decide any such action. The
court shall hear such action on the record made before the Secretary
and shall sustain his action if it is supported by substantial evidence
on the record considered as a whole. -

(2) Hearings held during proceedings for the assessment of civil
penalties authorized by paragraph (1) of this subsection shall be con-
ducted in accordance with section 554 of title 5, United States Code.
The Secretary may issue subpenas for the attendance and testimony
of witnesses and, the production of relevant papers, books, and docu-
ments, and administer oaths. Witnesses summoned shall be paid the
same fees and mileage that are paid to witnesses in the courts of the
United States. In case of contumacy or refusal to obey a subpena
served upon any person pursuant to this paragraph, the district court
of the United States for any district in which such person is found
or resides or transacts business, upon application by the United States
and after notice to such person, shall have jurisdiction to issue an
order requiring such person to appear and give testimony before the
Secretary or to appear and produce documents before the Secretary,
or both, and any failure to obey such order of the court may be pun-
ished by such court as a contempt thereof. .

- (3 Notwithstanding any other provision of this Act, no civil pen-
alty shall be imposed if it can be shown by a proponderance of the
evidence that the defendant committed an act based on a good-faith
belief that he was acting to protect himself or herself, a member of
his or her family, or any other individual from bodily harm, from any
endangered or threatened species. o

(b) CrimiNaL VioraTrons.—(1) Any person who [willfully com-
mits an act which] knowingly violates any provision of this Act, or any

. permit or certificate issued hereunder, or of any regulation issued in
order to implement subsection (a) (1) (4), (B), (C), (D), (E), or
(F); (a)(2) (A), (B),or (C) (c), (d) (other than a regulation relat-
ing to recordkeeping, or filing of reports), (f), or (g) of section 9 of
this Act shall, upon conviction, be fined not more than $20,000 or im-
prisoned for not more than one year, or both. Any person who [will-
fully commits an act which] knowingly violates any provision of any
other regulation issued under this Act shall, upon conviction, be fined
not d.ﬂ.ﬂao than $10,000 or imprisoned for not more than six months,
or both. - .

(2) The head of any Federal agency which has issued a lease, li-
cense, permit, or, other agreement authorizing a person to import or
export fish, wildlife, or plants, or to operate a quarantine station for
imported wildlife, or authorizing the use of Federal lands, including
grazing of domestic livestock, to any person who is convicted of a
criminal violation of this Act or any regulation, permit, or certificate
issued hereunder may immediately modifv, suspend, or revoke each
lease, license, permit, or other agreement. The Secretary shall also sus-
pend for a period of up to one year, or cancel, any Federal hunting or
fishing permits or stamps issued to anv person who is convicted of a
criminal violation of any provision of this Act or any regulation, per-
mit, or certificate issued hereunder. The United States shall not be
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liable for the payments of any compensation, reimbursement, or dam-
ages in connection with the modification, suspension, or revocation of
any leases, licenses, permits, stamps, or other agreements pursuant to
this section. o ) )

(3) Notwithstanding any other provision of this Act, it shall be a
defense to prosecution if the defendant committed the offense based
on a good-faith belief that he was acting to protect himself or herself,
a member of his or her family, or any other individual from bodily
karm, from any endangered or threatened species.”’; and

(¢) Disrricr Courr JurispicrioN.—The several district courts of
the United States, including the courts enumerated in section 460 of
title 28, United States Code, shall have jurisdiction over any actions
arising under this Act. For the purpose of this Act, American Samoa
shall be included with in the judicial district of the District Court of
the United States for the District of Hawaii.

(d) Rewarps.—Upon the recommendation of the Secretary, the
Secretary of the Treasury is authorized to pay an amount eanal to one-
half of the civil penalty or fine paid, but not to exceed $2,500, to any
person who furnishes information which leads to a finding of civil vio-
lation or a conviction of a criminal violation of any provision of this
Act or any regulation or permit issued thereunder. Any officer or
employee of the United States or of any State or local government
who furnishes information or renders service in the performance of
his official duties shall not be eligible for payment under this section.

(e) Exvorcement.—(1) The provisions of this Act and any regu-
lations or permits issued pursuant thereto shall be enforced by the
Secretary, the Secretary of the Treasury, or the Secretary of the
Department in which the Coast Guard is operating, or all such Sec-
retaries. Each such Secretary may utilize by agreement, with or with-
out reimbursement, the personnel, services, and facilities of any other
Federal agency or any State agency for purposes of enforcing this
Act.

(2) The judges of the district courts of the United States and the
United States magistrates may, within their respective jurisdictions,
upon proper oath or affirmation showing probable cause, issue such
warrants or other process as may be required for enforcement of this
Act and any regulation issued thereunder.

(3) Any person authorized by the Secretary, the Secretary of the
Treasury, or the Secretary of the Department in which the Coast
Guard is operating, to enforce this Act may detain for inspection and
inspect any package, crate, or other containers, including its contents,
and all accompanying documents, upon importation or exportation.
Such person may make arrests without a warrant for any violation of
this Act if he has reasonable grounds to believe that the person to be
arrested is committing the violation in his presence or view, and may
execute and serve any arrest warrant, search warrant, or other warrant
or civil or criminal process issued by any officer or conrt of competent
Jurisdiction for enforcement of this Act. Such person so authorized
may search and seize, with or without a warrant. as authorized by
law. Any fish, wildlife, property, or item so seized shall be held by any
person authorized bv the Secretary, the Secretary of the Treasury. or
the Secretary of the Department in which the Coast Guard is operating
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pending disposition of civil or criminal proceedings, or the instituti i by the eleventh amendment to the Co Sm.n:::ozw,.Sro
of an action in rem for forfeiture of mzw& fish, wildlife, v%ﬂﬁ%.ﬂ“ wummwﬂwamam% »o%g in violation of any provision of this Act or regu-
ltem pursuant to paragraph (4) of this subsection ; except that the Sec- lation issued under the authority thereof; or ion 6(g)
retary may, in lieu of holding such fish, wildlife, property, or item, per- (B) to compel the Secretary to apply, pursuant to moo:sz ¢! M&
mit the owner or consignee to post a bond or other surety mmsm?mg_é (2) (B) (ii) of this Act, the prohibitions set forth in or aut ~m:s. th
to the Secretary, but upon forfeiture of any such property to the United ursuant to section 4(d) or section 9(a) (1) (B) of this »PJ ot t
m:imm, or the abandonment or waiver of any claim to any such property Wmmwoon to the taking of any resident endangered species or threat-
it shall be disposed of (other than by sale to the general public) by the ened species within any State. : . d to the
Secretary in such a Inanner, consistent with the purposes of this Act, as The district courts shall have jurisdiction, without regar to
the Secretary shall by regulation prescribe. ’ amount incontroversy or the citizenship of the parties, to enforce any
(4) (A) All fish or wildlife or plants taken, possessed, sold pur- such provision or regulation, as the case may be. In any civil suit maﬂw-
chased, offered for sale or purchase, transported. delivered. received. menced under subparagraph (B) the district court shall compe Z”c
carried, shipped, exported, or imported contrary to the provisions of Secretary to apply the prohibition sought if the conrt finds %A::v ; ¢~
this Act, any regulation made pursuant thereto, or any permit or cer- w:mmﬁ.woz that an emergeney exists is supported by substantia
tificate issued hereunder shall be subject to forfeiture to the United evidence. A
M»M_.mw.>= (2) (A) Noaction may be commenced under subparagraph (1) (A)
guns, traps, nets, and other equij pment. vessels, vehi ir- i ion— 3 i i
craft, and other means of ngzmwolﬁmo:n:mwm to aid qrwmﬂw,_mwmw_ﬂwwwﬁm- of this Am”.vb oawwm_oa to sixty days after written notice of the Sc_u:ow has
ch.m WMMSW, vﬁ&.ﬁm_:@ om.wﬁammrmo_. sale or purchase, ngm_mvo:mzmn been given to the Secretary, and to any alleged violator of any
ng, recelving, carryin ipping exporting. i i ision or regulation; ; .
any fish or wildlife or v_ﬂwﬁm mw iowwncﬂ omﬂ.mm Mm%ﬂhﬂ.wmmﬂﬁmrm,w gﬂ%mﬁ%ﬂ%ﬁiﬁ has %o:::a:oa; action to impose a penalty
made pursuant thereto, .Or any permit or certificate issued thereunder pursuant to subsection (a) of thissectionjor
shall be subject to forfeiture to the Uniteq States upon conviction of a (iii) if the United States has commenced and is diligently prose-
criminal violation pursuant to section 11 (b} (1) of %.mw Act. - cuting a criminal action in a court of the United States or a State
(5) All provisions of law relating to the seizure. forfeiture and con- to redress a violation of any such provision or regulation, £
demnation of a vessel for violation of the customs laws, the mmmvom:moz (B) No action may be commenced under subparagraph (1)(B) o
of such vessel or the proceeds from the sale thereof, and the remission this section— : i th
or mitigation of such forfeiture, shall apply to the seizures and for- o (i) prior to sixty days after written notice has been given to rm
feitures Incurred, or alleged to have been incurred, under the provisions Secretary setting forth the reasons why an emergency is thoug t
of this Act, Insofar as such provisions of law are applicable and not mo exist with respect to an endangered species or a threatene
Inconsistent with the provisions of this Act: except that all povw- species in the State concerned ; or R
ers, rights, and duties conferred or imposed by the customs laws upon (i) if the Secretary has commenced and js diligently prose-
any officer or employee of the Treasury Department shall, for the pnr- cuting action under section 6(g) (2) (B) (ii) of this Act to deter-
poses of this Act, be exercised or performed by the Secretary or by mine whether any such emergency exists. .  Ticial
such persons as he may designate. ) - i (3) ?C Any suit under this subscction may be brought in the judicia
- (f) ReeurATIONS.— The Secretary, the Secretarv of the Treasury, , district in which the violation occurs. o ) ited
and the Secretary of the Department in which the Coast Guard is op- ,va\ In any such suit under this subsection in which the Unite
erating, are authorized ‘to promulgate such regulations as may wo States is not & party, the Attorney General. at the request of the Secre-
appropriate to enforce this Act, and charge reasonable fees for expenses ,?:.. ; ,::2 3?3@5.. on behalf of the United States as a matter of right.
to the Government connected with permits or certificates authorized by ) A.M.v The court. in issuing any final order in any suit brought pursuant
this Act including processing applications and reasonable inspections to paragraph (1) of this subsection, may award costs of litigation (in-
and with the transfer, board, handling. or storage of fish or wildlifo l:w::. N-.e:nosmr_o attorney and expert witness fees) to [any party,}
or plants and evidentiary items seized and forfeited under this Act. ANl the ﬁme:?..sw party, whenever the cowrt determines such award is ap-
such fees collected pursuant to this subsection shall be deposited in the ro saim - i
Treasury to the credit of the appropriation which is current and charge- P «Mv The injunctive relief provided by this subsection shall not re-
able for the cost of furnishing the services, Appropriated funds mav be strict any right which any person (ot class of persons) may have under
expended pending reimbursement from parties in interest. ) any m::_wg or common law to seck enforcement of any standard 2.._::_-
fl ANV Ouﬂs.mz. de,m.lA: Except as provided in paragraph (2) of r:.&: or to seek any other relief (including relief against the Secretary
! m“wz_mm_immosg any person may commence a ecivil suit on his own or a State agency) . o I The Seeretary of Agricul- |
— B . . sarioy Wit Orner Laws.—The Sceretary of Ag
(A) to enjoin any person, including the United States and any ::A.A_._N_:ﬂ :ﬂnwﬂmw M%SE. shall provide for appropriate coordination ow
other governmental Instrumentality or agency (to the extent the administration of this Act with the administration of the anima

89-690 0 - 82 ~ 51
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quarantine laws (21 U.S.C. 101-105, 111-185b, and 612-614) and sec-
tion 306 of the Tariff Act of 1930 (19 U.S.C. 1306). Nothing in this

Act or any amend

ment made by this Act shall be construed ags super-

seding or limiting in any manner the functions of the Secretary of

‘Nothing in this Act shall be construed as superseding or limiting in any
manner the functions and responsibilities of the ‘Secretary of the
Treasury under the Tariff Act of 1930, including, without limitation,
section 527 of that Act (19 U.S.C. 1527), relating to the importation
of wildlife taken, killed, possessed, or exported to the United States in
violation of the laws or regulations of a foreign country,

‘Src. 12. The Secr:
s.mer. other affected

ENDANGERED PLANTS

etary o.m the m:aarmo:mmz Hsm.sn:moz, in conjunction
agencies, 1s authorized and directed to review (1)

-8pecies of plants which are now or may become endangered or threat-

ened and (2) methods of adequately conserving such species, and to

report to Congress,
this Act, the results
legislation or the an

within one year after the date of the enactment of
of such review including recommendations for nesw
tendment of existing legislation )

CONFORMING AMEN DMENTS

Skc. 13, (a) Subsection 4(c) of the Act of October 15, wwmm (80 Stat.
928, 16 U.S.C. 668dd(c), is further amended by woimmzmw the second
e

sentence thereof to read as follows: “With the exception o

ndangered

tion 4 of the Endangered Species Act of 1973 in States wherein a co-
opertative agreement does not exist, pursuant to section 6(c) of that

Act, nothing in this

Act shall be construed to authorize the Secretary to

control or regulate hunting or fishing of resident fish and wildlife on

lands not within the

systen).”

(b) Subsection Ho?W of the Migratory Bird Conservation Act (45

Stat. 1224, 16 U.S.C.

15i(a)) and subsection 101(a) of the Act of

June 15, 1935 (49 Stat. 383, 16 U.S.C. T15s(a) ), are each amended by
mnw:a:m out “threatened with extinction,” and Inserting in lieu thereof
0

the fol

wing : “listed pursuant to section 4 of the Endangered Species

Act of 1973 as endangered species or threatened species,”,

(¢) Section 7(a) (

1) of the Land and Water Conservation Fund Act

. of 1965 (16 U.S.C. 4601-9(a) (1)) is amended b striking out:
. “T'HREATENED SpPECIES.—For any national area which may be

- authorized for t

he preservation of species of fish and wildlife that

are threatened with extinction.” .
and inserting in lieu thereof the following:

“ENDANGERED

SPECIES AND THREATENED SPECIES—-F or lands,

waters, or interests therein, the acquisition of which is authorized

“under section 3(

a) of the Endangered Species Act of 1973, needed
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ies of
for the purpose of conserving endangered or threatened species 0

ildli lants.” 1962
‘mmww% o anmwwmﬂuw@ of section 2 of the Act of momewwaMowwm: 962,
S AM_:VEEWM& (76 Stat 653, 16 U.S.C. 460k-1), is ame
a
follows: .
“The Secretary 1s .u.:_o_ rized . -
ermaoﬁm Nwwumw.m”.ﬂwwﬁ%mmmm and wildlife-oriented recreational develop
ment, . cces
¢ of natural resources, ) . 1
MM Amv e%mwwoﬂ”“wﬁmmwob of endangered mwoomm.m :ow MM&%M@WN L
mwmommvm listed by the Secretary pursuant to sectlo
langered Species Act of 1973, or he purnoses set forth in
o mm rrying out two or more of the p ﬂ S T o,
A v. r mQAC through (3) of this section, anc M:_o M:W cent to,
e sﬁﬂﬂ“g said conservation areas, except n_r.me mM mmwozmwrmz on
oW éh land or interest therein pursuant am this section shl, bo
MO@w:wwmmrmm only with %:oremmmw% MM Mﬂswﬁ.w wwemv U_.c e -
for by ¢ or dona or ; . rop:
»o.m. ‘Uwrm% Hmm.:w“owwn&nom with funds wcg_zmm. from the sale o
me_mnﬂ migratory bird hunting stamps.

7 7.5.C. 1361-
(e) The Marine Mamma)l Protection Act of 1972 (16 U.S.C. 13

D WMHMWBMWA%WHFN out “Endangered Species Conservation Act of

. 3 w0 he

19697 in section $(1) (B) thereof and Ewmmmwm—m in lieu thereof t
following : “Endangered Species Act of 197 3% eved Specics Con-
s by striking out “pursuant to the Endang ~ cies Lon-
eion m> t of 1969” 1n section 101(a) (3) (1) thereo and in-

m.Sé.xSoW :mc. thereof the following: :onvswww.,:o:ma species p
mﬂ_%_ﬂﬂmo the Endangered Species Act of sz_w wm) Jangered Species
: iking out “endangered under the Inds ~mr e Species
Ocﬁww%wﬁwww Act of 1969” in section wow?w M—ww. M __W% s or

ing in lien ther ing: “an er rered s

Mwﬂh%mhwwmww%mwMmymwme”“:ﬂ\oﬁvM_H—ommsamzmmE& Species Act of

1978”;and
) Y g W&ea uthorize i
5 st, a \ . . S
Mww_mﬁmm,wﬂaww»wmmmm o%&aw.: in section mofwv ASM MWM_MMM NNM MN-
ting. /ing : “such revision:
serting in lieu thereof the following: “sucl 0! :
mw_:a .Hmm%ywmmwﬁe :Ma and threatened species list published pursuan
B - >

sies et of 19737,
i the Endangered Species . £ 19
0 Seetion WAAMVV AWW Hm_m:w Womog_ Lnvironmental H.ummSo_WMrMﬂMMMM
»/Mw»w». wmmwﬂﬁum::o Law 92-516) is Ewmsﬁwaﬁmw mw_mﬁ:wm wwuwa: e words
“by Sex the Interior under P’ublic 14 -1357 an -
vasm..‘o wwﬂmwﬁﬁwumwm e_wa words “or threatened by the Secrctary pur
M =]

3 bA
snant to the Endangered Species Act of 1973”.

i ]
thorized to acquire areas of land, or interest:

ior such revisions of Q,AE En-
o e HEMEMW“ the Endangered Specles

REPEALER

jies Conservation Act of 1969 (sec-
e and sections 1 through
a—068ce—6), 1s

3 ¥ Spec
Skc. 14, The Endangered es Conser
i ough 3 of the Act of October 15, 1966, and
m_o%mw M_Mw,:wasom of December 5, 1969; 16 U.S.C. 668a

repealed.
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H\:EJ [ORIZATION OF APPROPRIATIONS

[Skc. 15. Except as authorized in section 6 of this Act, there are

authorized to be appropriated—

[(1) not to exceed $10,000,000 for the fiscal year ending June 30
1od ending
or the fiscal

1976, not to exceed $1,800,000 £ iti
,300, or the fiscal transit;
mM%MmEWMH 30, 1976, and not to exceed a total of wwm,mmww%owmn
ear %vzue. %mm om.ua%”mmwww%w wa.w E&w amarmmni year ending Septem-
fonctions u.“ .16 Department of the Interior Lo carry out such
Ay ons nd responsibilities as it may have been given under this
:om vao Moﬂw Mo mo%oo%%%%%%ﬂbo% moM. Mwa fiscal year ending June 30, 1976
X 1@ fiscal transitional period endi :
‘wmmmwm %Wam :u%a not to exceed a total of %mboomvoo momwrm.mmwmwwwﬁ.
Tova. g osw %W he M m%w MMMW_ Nwm awoo fiscal year ending September 30,
! e Dey ent of Commerce to -
tions and responsibilities as it may have been m%%..m:ﬂ% mm__-o__my %Mﬁa.._

AUTHORZATION OF APPROPRIATI oNS

%@Q.Nou.mdequ..,.. ] ] A .
~$ S.N.NQMNN VS @mawﬁ MM@M&MMMWW& wn section 6 of this Act, there are au-
not to exceed $25,000,000 for the fiscal year j
y ] ne ( »end, A m-
ber 30, vawbai the fiscal year ending Q%R%w%. MQ\.@W%VM@MMNV
caceed S35, &th for the fiscal year ending September 30, 1979
T ol 1 e 5 A 1 St
September 30, 1981, to snabls the Dopers e Jiacal year ending
s to enable the Department of the Interior
MWMMN MNM w@mwn functions and responsibilities as 1t may MQMNAM@MM
(2) ot fo %Mm@%mma 000 f _
\ or the fiscal year ends -
WMM M%@,@M%WM, and the fiscal year ending Q%.w@s&%. %Q: %N.wwm NMWNN
b0 eaceed %QSQQQ for the fiscal year ending r@mﬁ%mmm& 30 m.wv.w
b SMmm 83,000,000 for the NS& ear ending %mﬁwaﬁm% 30,
s NG N0t to exceed $3.500,000 for the fiscal year %&mswu

7 % ) &Av QS\QWN rt ent o An ommerce to
‘ (4 u&ﬂﬁ@&ﬁ %Qu € N\~® b&ﬁﬁ m 4

given under thiy Ay ponsibilities as it may have been
EFFECTIVE DATE
Skc. 16. This Act shall take effect on the date of its enactment

MARINE MAMMAL PROTECTION ACT OF 1972

a_mmmmawnm _mW~ M_%novm as otherwise provided in this Act, no provision of
his A %, take precedence over any more restrictive conflicting
provision of the Marine Mammal Protection »Pofum%qm a
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ADDITIONAL VIEWS

The Merchant Marine and Fisheries Committee approved a bill
which was designed primarily to assure its speedy passage on the
Touse floor. It consists of a compromise which fully satisfies no single
member of the committee, but which was approved because of the
urgent need to authorize the continued enforcement of the Endangered
Species Act during the coming year. . , )

Representatives John Dingell and Edwin Forsythe deserve partic-
ular credit, we feel, for their efforts to maintain the basic integrity
and strength of the original Endangered Species Act. If the committee
had had more time to consider this bill, we are confident that the lead-
ership of these two members would have produced a bill superior in
many respects to the compromise product which did emerge. .

The views which we express here are not meant to express opposi-
tion to, or condemnation of, the overall committes bill. They are, how-
ever, intended to suggest alternative solutions to some of the issues
raised in the bill in case the compromise should be challenged on the
floor, or if changes are considered in conference negotiations with the
Senate.

The role of the Review Board

The committee bill requires that botk the Review Board and the
Endangered Species Committee make the following subjective policy
judgments when deciding whether or not to recommend an exemption
‘to the Endangered Species Act:

1. There are no feasible and prudent alternatives to the agency
action;

9. The benefits of such action clearly outweigh the benefits of
alternative courses of action consistent with conserving the species
or its critical habitat, and such action is in the public interest ; and,

8, The action is of regional or national significance.

We believe that these judgments should be made solely by the
Endangered Species Committee. The requirement that a Review Board
also make these determinations is duplicative, it assumes that the
members of these Board will be a:s:M& to make informed, expert
judgments of this type, and it allows a political judgment to be made
by a group not subject to public serutiny. The decision to condemn
a form of life to extinction should not be made by three temporary
employees of the Federal Government.

Since the exemption committee is granted the final word in any
case, there is no need for the review board to cover the same ground.
The major function of these boards should be to screen from committee
consideration those exemption applications which are obviously with-
out merit, or which concern projects about which the original consul-
tation process has not been satisfactorily completed.

These goals can be met by limiting the three member Review Boards
to examining the efforts at consultation between the Secretary and
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the relevant Federal agency, and to insuring that an adequate biologi-
cal assessment has been conducted. The goals can also be met—in a
more efficient manner—Dby giving the same functions to a single consul-
tation examiner as suggested during committee deliberations by Con-
gressman Dingell. This option would serve the desirable purposes of
encouraging full consultation, screening the Endangered Species Com-
mittee from needless work, and streamlining the exemption mechanism
in the committee bill.

Tke application for an exemption

The proposed new section 7 (d) to the Endangered Species Act con-
tained in section 3 of the committee bill gives the relevant Federal
agency, the affected State Governor, and the particular permit or lj-
cense applicant the ability to seek an exemption from the Endangered
Species Act. We question the wisdom of allowing the permit or li-
cense applicant the right to request such an exemption,

Under the committee plan, a request for an exemption would set in
motion a year long bureaucratic exercise involving six or seven Fed-
eral Government agencies, State and local officia S. public hearings,
exhaustive staff work, and the possibility of judicial review. Since
there will exist a tremendous incentive for license applicants to seek an
exemption, we think it reasonable to require that such a request have
the support at least of the affected State Governor or the Federal
agency involved. . - :

As currently drafted, we fear that the exemption process—which
was intended to handle only those very rare cases of true conflict under
the act—will be flooded with cases of dubious merit. This will result
in a squandering of time and resources in a manner not intended by the
proponents of the compromise proposal. . .. S -

Standards for an exemption e o

- The committee bill provides that one of the criteria for an exemption
is that the project is of “regional significance.” This criteria is signifi-
cantly less stringent than that which was proposed in the original
Dingell-Forsythe proposal—that the project is “required in the na-
tional interest”, In addition, it should be recognized that the En-
dangered Species Act was written to protect the national interest in
preserving various species of plants and animals, One of the findings
of the act specifically states that. “these (endangered) species of fish,
wildlife, and plants are of esthetic, ecological, educational, historical,
recreational and scientific value to the nation and its people.”. :

Although we agree that an exemption procedure should be estab-
lished for very special situations, we believe that any exemption cri-
teria should be narrowly drawn and should allow exemptions to occur
only when the national interest clearly requires that this should occur.

Membership of the Endangered Species Committee - .
One of the changes made at the time the subcommittee agreed to the

compromise was the decision to eliminate the Administrator of the
Environmental Protection Agency from the exemption committee. Wea
believe that this was an error,

Clearly, the Administrator of the EPA is qualified to serve on the
committee. We ses no iustification for excluding his scientific and en-
vironmental expertise from committee deliberations,
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) 01 ritical habitat
M%mﬁ\m.aaunﬂﬂ@ mﬁﬂﬁmmacm:ea as that air, land, or water MS.Q“, w.,_:, _%y”hm
.\EZQ _% significant] y decrease the likelihood of 2:.%2 e:rmuw ! Wa.&-
é?nr.i o_m vered or threatened species. Such _::::;,.,_H any, w.we eel-
o e _.Me e the Secretary of Interior proposes to list a MEM _:_\w:o
fied at the H.:wmo.. threatened, a matter which is the m_:;ow A.uzwa iblic
m.wmmmwmmu”” ﬂﬁmﬁ:mw and an opportunity for a hearing under t
notific , ‘ .
T et ition, the designation of critical habitat requires an OJWM,_M
i ﬁ—.o::._%w:..mmmmam.:n on the part of the Secretary ﬁ.u:ww_n EW.%S-
m.o_mzew .ﬂ :m:moagbsg_%u ignores this fact by requiring w__o_ pere:
M o“ﬁ%ﬁw:%mmw economic impacts when zow_%zmﬂ:wm%m_%%%: hw —5‘1.
o peci rer o0 exc ¢
i - species, and by empowering him
for _M:.Sﬂ S_ww_pm Nwaoﬁ, area on purely economic grounds. ant. exemp-
g :am.ome wrm: the Secretary is given broad power to mu.# bexemp-
fons ¢ o»nw, Hﬂsmwsm@wom Species Act through :42._:%_9 unilate al ac
tions 3 ti © m%f.im:mﬁoz of his or her own. This1s a Eooﬂqnm hich
ministral nﬂa contrast to the laboriously constructed exemp ._ME _in.\n
mnmzﬂmwmm ”m,,.mmumm_ standards and procedural safeguards, which makes
O%v n i i . .
"B rgﬁfwh ZE%MMWM%”M WWM_.QO believe that economic ooi_mmﬂ...«
o, ~€mb-“ vmoaaww&mmq@z when weighing the desirability %Jmam%mrmﬂ
b 5:&:: to the Endangered Species Act. We m::vq” be. Eewogﬁm
s SS:%.& ration should be included in the basic exemp __.Mz % ocess,
wwmwom.owmw% singled out in a separate procedure where it does
loguealy d@ﬁb@wﬁmg@: the critical habitat provision is a .m.:__ge_mﬂrn
e o:nﬂm.br vww éro:«m inconsistent with the rest of the legis M 8“
Tt cont gm mmm a loophole which could readily be abused by any & ww e
i oozwszﬂ Interior who is vulnerable to political wwmmmﬁm, or JM 1o 18
Mﬂﬂ%mmsw%ero&m to the basic purposes of the Endangered Species .

tive,

t provision o ) |
4 %ﬂﬂ»mmww&:i»oz process established by this bill is unwieldy, at best,

rees i i roblems. Com-
i s that it has potential p
virtually everyone ag ] bleme, Com-
”mmgo _Suiu_ﬂmm; moreover, vwom:om%_ considerable evide
exemption process may be needed at a . <ot vrovision for the
. rovicw ho Wg?n ?M. mmo_ N_.OMMMM m,z..w_vzmo& in the final
i evi ard exemption proces n. ina
g and review board exe: ) ir o final
wﬁ_vwﬂ-ﬁ_ﬁ_ﬂm chﬁ.mo:ao has shown time and ﬂ._nz__a :N_Aw_W::MMMJ%V__MMM._M& e
bolish i ‘ture e it has been established. We
a burcaucratic structure onc . e
Mc wvﬁ_ww_».w_.”; by making this suggestion, to q.v:,.::mn@ the w« ot ﬁ_._m the
mMoM,ovmoz H:..ca.&:z.m established by this bill. W .r mw.%%% ..w: nt. ouf
ioning is by cans assured, s hat a suns
oot ~essful functioning isby nom 5 nd that n sunset
m“ﬂ”%hﬂﬁ:_m force the Congress to reexamine the work it has b
forced to produce so hurriedly this year.
Gerry E. Stupps,
NormaN I)'Awmours.
Dox BoNkEer.
JoeL PriTcitarn.
Davmn E. Bonior.
Barsara Migurskr.




