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Parr IV

ENDANGERED SPECIES ACT AMENDMENTS OF 1978,
PUBLIC LAW 95-632

BACKGROUND

The major purposes of this legislation were to reauthorize appropri-
ations for implementation of the Endangered Species Act of 1973, and
to amend the Act to establish a rocedure for the application for, and
review of, an exemption from the rohibition against agency actions
which jeopardize endangered or t reatened species or their critical
habitat. Other provisions of the law were intended to improve the
process whereby species or their critical habitats are designated. These
include requirements for improved public notice and hearings, for
analysis of the economic impact of critical habitat designations, and
for the periodic review of previously listed species. Proposals to list
any new species as threatened or aumpbmg& must now contain specifi-
cation of critical habitat proposed for esignation for final listing.

The appropriation authorization extension provided for in 1976 (PL
94-325) expired September 30, 1978. Oversight hearings held by the
Senate Subcommittee on Resource Protection in July 1977 (Serial 95-
H33) revealed additional substantive issues connected with the Act’s
administration which prompted amendment to the original Act. S.2899
was introduced by Mr. Culver and others on April 12,1978 and referred
to the Senate Committee on Environment and Public Works, Hearings
on the bill were held by the Subcommittee on Resource Protection on
April 13 and 14 (Serial 95-60). Testimony indicated that a substantial
number of Federal actions currently underway may result in irresolv-
able conflict within the provisions of the Act, It was feared that the
number of such conflicts may Increase mwﬂimopszw in the future as the
Fish and Wildlife Service continued to list additional species and criti-
cal habitats. The Committee felt these circumstances illustrated the
need for an amendment to the Act which would provide flexibility in
its administration, while maintaining protection for threatened and
endangered species. S. 2899 was u.ovol&m out, of committee with amend-
ment on May 15,1978 (S. Rept. 95-874). The bill was further amended
during its three-day consideration on the Senate Floor, and was finally
passed on July 19, 1978.

H.R. 10883, a bill to authorize appropriations to carry out the
Endangered Species Act during fiscal years 1979 through 1981 was
introduced on February 9, 1978 by Mr. Murphy of New York and
others. This simple authorization measure was reported to the House

by the Merchant Marine and Fisheries Committee on March 31, 1978.
The Committee did not seek consideration of this measure in the House,
however, until formal oversight hearings on the Endangered Species
Act could be conducted.
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een May 24 and June 28, 1978, the Committee conducted eight
%W%wm o<@_ammM~5 hearings on the Act (Serials 95-39 and 95-40),
receiving testimony from nearly seventy witnesses. Following these
hearings, Mr. Leggett introduced H.R. 13807. This bill proposed a
Presidential exemption procedure for projects which come into conflict
with threatened and endangered species. H.R. 13807 was considered by
the Subcommittee in open markup sessions on August 15, 16, and 17,
and September'11 and 13. On September 13, the Subcommittee unani-
mously adopted an amendment 1n the nature of a substitute to H.R.
13807 and ordered the bill, as amended, reported to the full Committee
in the form of the clean bill, HL.R. 14104. This clean bill was introduced
on September 18, 1978 by Mr. Leggett and Mr. Murphy and 15 other
members of the Committee. )

The Committee considered H.R. 14104 in open markup session and
unanimously ordered the bill reported to the House with amendments
on September 25, 1978 (H. Rept. 95-1625). FL.R. 14104 represented the
Committee’s attempt to retain the integrity of the Endangered Species
Act, while introducing some flexibility into the Act to permit some
exemptions from certain of its requirements.

The exemption procedure provided in H.R. 14104, as reported by
the Committee paralleled the exemption procedure adopted by the
Senate in S. 2899. In both versions, the final determination of whether
a project should receive an exemption from the Act would be made by
a cabinet level committee. H.R. 14104 differed from S. 2899 in the
make-up of the cabinet level committec, votes needed for an exemption,
and the hearing process leading to the exemption decision by the cabi-
net level committee. In addition, II.R. 14101 addressed a number of
other issues not considered by the Senate. These included : the lack of
notice to local communities affected by a proposed listing of a species
or the designation of critical habitat; and the failure to conduct public
hearings in the local area on a proposed listing. .

H.R. 14104 passed the House on October 14, 1978. The House adopted
a number of amendments to the bill including specific project exemp-
tions for the Tellico Dam and Reservoir in Tennessee and the Gray-
rocks Project in Wyoming. The House inserted the language of H.R.
14104, as amended, into S, 2899 and requested a conference with the
Senate.

The House and Senate conferees met on October 4 to resolve the
differences between the Senate bill and the House amendments do it.
Both the House and the Senate agreed to the conference report on
S. 2899 on the same day, October 14 (H. Rept. 95-1804). )

As finally passed by both Houses, S. 2899 would do the following:

— L Require Federal agencies to insure that their actions do not jeop-
ardize the continued existence of an endangered species or adversely
modify its critical habitat. ) .

2. Establish a procedure under which Federal agencies can be con-
sidered for exemptions from the Act. The Federal agency, the Gov-
ernor, or the permit and license applicant can apply for an exemption.

a. Exemption applications would initially be considered by a three
member review board composed of an individual appointed by the

Secretary of the Interior; an individual nominated by the Governor
of the affected State and appointed by the President; and an Adminis-

trative Law Judge.
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b. The review board would initially determine whether the Federal
agency had consulted in good faith with the Department of the In-
terior and had attempted to resolve the conflict.

. ¢ Having made a positive determination that the agency consulted

in good faith, the review board would proceed to conduct a formal

adjudicatory hearing on the merits of any exemption. The review board

M.é:E make a report to the Endangered Species Committee within 180
ays.

d. An Endangered Species Committee was established to rule on
applications for exemption from the Act. The Committee would be
composed of :

(1) Secretary of Agriculture;

(2) Secretary of the Army;

(8) Chairman of the Council of Economic Advisors;

(4) Administrator of Environmental Protection Agency;

(5) Secretary of the Interior (Chairman) ;

(6) Administrator of National Oceanic and Atmospheric Admin-
istration ; and

(7) Individual nominated by the Governor of the affected State
and appointed by the President.

e. The Committee could grant an exemption if five of the seven
members find that: .

(1) there are no reasonable or present alternatives to the agency
action; ;

(2) the benefits of the action clearly outweigh the benefits of alter-
native courses of action consistent with conserving the species or its-
critical habitat, and such action is in the public interest; and

(3) the action is of national or regional significance.

f. The Tellico Dam project in Tennessee and the Grayrocks proj-
ect in Wyoming would receive an expedited consideration by the
Endangered Species Committee. A

g. At the time of an exemption determination, the Committee must
also establish reasonable mitigation and enhancement measures as
necessary to mitigate the adverse effects of the agency action upon
the endangered species, or critical habitat concerned.

; h. Three exceptions to the exemption review process are provided
for :

(1) The Secretary of State may prohibit exemption consideration
for actions that would violate any international treaty obligations
of the United States;

(2) The Secretary of Defense can exempt actions from the provi- -
Mwo%m of section 7 if he finds that the actions are necessary for national

efense; .

(3) The President may grant exemptions for declared major
disaster areas.

i. An exemption shall not be considered a major Federal action
for purposes of the National Environmental Policy Act of 1969.

j- The procedure for judicial review of Committee decisions was
set forth.

3. Revise the notice procedures in the Act to improve public no-
tice of proposals to list species as endangered or threatened and des-
ignate critical habitat.

4. Require public hearings in areas affected by a designation of
critical habitat.
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5. Establish a grant-in-aid program for States which have devel-
oped an pmmmng M_.M% E_un:& program for the conservation of endan-
gered and threatened p ants. , .

6. Revise the penalty provisions of the Act by reducing the strict . Public Law 95-632
liability penalty for others than importers and exporters to $500, 95th Congress
making A.:.:::E_ So_m:_o.zm of the Act a general rather than a specific An Act
intent MEJHP and ngmoﬁsmw importers and exporters of fish and wild-
life and plants to strict liability penalties of up to $10.000. heth S. 2899

7. Provide the Secretary of Agriculture with authority to acquire wmmmmwuwNwﬂﬁmﬂ%ﬁ%ﬁ.ﬂﬂm% certain actlons o oo ranted for (s. 2899]
land for %wm no:mmnogzg of endangered and threatened species with such actions.

Land and Water Conservation Funds; .
: P . 1 nd B tat of the

8. Provide exceptions from the >oﬁm.v8a=:.m5mim for the progeny QMM@%%NNM@% WQSMWM&WM% %m:n.ﬁaw aﬂﬁm@ww&.m—mﬁ”ﬁh NMN Bm«&o Endangered
of Fﬂ:m held captive raptors and antique articles made before 1830. cited as the “Endangered Species Act Amendments of 1978 wﬂm_ﬂanmc of

9. Revise the procedures to be followed by the Secretary of the Skc. 2. Section 3 of the Endangered Species Act of 1973 (16 USC. o
Interior in issuing regulations under the Endangered Species Act of 1532) is amended— 16 USC 1531

PUBLIC LAW 95-632—NOV. 10, 1978 92 STAT. 3751

To amend the Endangered Specles Act of 1973 to establish an Endangered Nov. 10, 1978

i 1 i i he followi
1973 and direct the Secretary to review the endangered species list at (1) by inserting before paragraph (1) thereof the following note.

. . " new paragraph: . Definitions.
least once every .m<@ years and to publish, in the Federal Hﬂ@ﬂﬁn@ﬁ “(1) The term ‘alternative courses of action’ means all alterna-
any mﬁi regulation which adds a species to the endangered list, not tives and wr._w_.m is not limited to original project objectives and
later than two years after the date of the regulations. agency jurisdiction. '; .
¢ r t} egL - inserti ted by para-
10. Authorize appropriations of $40.4 million through March 31, mzmww.w«nwﬁﬂﬂ%%ﬁ%ﬂw%ﬂﬂw:%%%%m%mﬂmww" J pard
1980 to carry out the purposes of the NP.OP %(5) (A) The term ‘critical habitat’ for a threatened or endan-
11. Wa@:ﬂa the Secretary of the Interior to develop and implement gered m.wgvamﬁgami.w thin th hical area oceu
i i i) the specific areas within the geographical area occu-
wm_vwmwmmmou the conservation and survival of endangered and threatened ple ,M by the mmxéom, 't the time it is 006, sﬂoow_%bom s;w e s 1533
N . .. . . the provisions of section 4 of this Act, on which are foun .
12. Direct the Secretary in determining the critical habitat of any those anm_my or biological features (1) essential to the con-
endangered Mu. threatened species to consider the economic impact of servation of the m.mgam. and (II) nim% Bnm require special
ifyi 1t1 3 i _ management considerations or protection; an .
wmmo_mwmﬂmaaw e _E.mm. ewmmvmﬁ of a critical habitat, unless it is deter W(if) specific aress outside tho geo m.gmrsp_ ares oceupied
mined that failure to designate such an area as critical habitat will by the species at the time it is listed in accordance with the
result n the extinction of the species. provisions of section 4 of this Act, upon a determination by
The bill was signed into law (P.L. 95-632) on November 10, 1978. the Secretary that such areas are essential for the conserva-
tion of the species.
«(B) Critical habitat may be established for those species now
CrronNorogy—PusLic Law 95-632 listed as threatened or endangered mwmnmom for mﬂrw_mr no om.mzap_
s . i g b blish t forth i -
April 12, 1978—S. 2899 introduced and referred to Senate Com- wwwmnmﬁﬂﬁwﬂﬂmﬂmhﬂrw stablished as set Torth i subpara
mittee on Environment and Public Works. «(C) Except in those circumstances determined by the Secre-
May 15, 1978—S. 2899 reported, with amendment, to Senate by tary, critical habitat shall not include the entire geographical
the Committee on Environment and Public Works, S. Rept. 95-874. “mwwomw_.% can be occupied by the threatened or endangered
July 17, 1978—S. 2899 oObwmmoa.mQ n Senate. (3) m%,mammaazm after paragraph (6), as redesignated by para-
July 18, 1978—S. 2899 considered in Senate. graph (7) of this section the following new paragraph:
July 19, 1978—S. 2899 considered in Senate; passed with amend- “(7) The term ‘Federa] agency’ means any department, agency,
ments or instrumentality of zmo TTnited mgnﬂm.:«“ V q it
y : (4) by inserting after paragraph (10), as redesignated by
m@@a.oign 18, 1978—H.R. 14104 ES..omsnmm and referred to the aracraph (7) of this section, the following new paragraphs: -
paragrap
Committee on Merchant Marine and Fisheries. “(11) The term ‘irresolvable conflict’ means, with respect to
September 25, 1978—H.R. 14104 reported, with amendment, to p:%%aﬁo.: p:ﬁ.maxm? ?M%P %.u mwﬁw%m out vwzp M..,m%zz pmgnmouw
i i ; : a set of circumstances under which, after consultation as requi
House by the Committee on Merchant Marine and Fisheries, H. Rept. i section 7(a) of this Act, completion of such action would (A) Post p. 3752,

95-1625.
October 14, 1978—H.R. 14104 passed House with amendment.
October 14, 1978—S. 2899 passed House, with amendment, in lieu
of H.R. 14104.
om@ﬂ%%%u 14, 1978—House agreed to Conference Report (H. Rept.
wm@omam.www 14, 1978—Senate agreed to Conference Report (H. Rept.
October 26, 1978—S. 2899 presented to the President.
November 10, 1978—S. 2899 signed into law (Public Law 95-632).

jeopardize the continued existence of an endangered or threat-
ened species, or (B) result in the adverse modification or destruc-
tion of a critical habitat.
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“(12) The term.‘permit or license applicant’ means, when used
with respect to an action of a Federal agency. for which exemp-
tion is sought under section 7, any person whose application to
such agency for a permit or license has been moim% primarily
because of the application of section 7(a) to such agency action,”;

Gw- vw. mn:w:mm. out paragraph (16), as redesignated by ara-
Mumwi:q ) of this section, and inserting in lieu thereof the

_%(18) mE—n term ‘species’ includes any subspecies of fish or wild-
life or plants, and any distinct population segment of any species
of vertebrate fish or wildlife which interbreeds when mature.”;

(6) by striking out paragraph (18), as redesignated by para-
o..pw (7) of this section, and inserting in lieu thereof the fol-

wing : .

“(18) the term ‘State agency’ means any State agency, depart-
ment, board, commission, or other governmental entity which is
responsible for the management and conservation of fish, plant
or wildlife resources within a State.”; and ’

QW. GN redesignating paragraphs (1) through (3) as para-
Mgv s (2) through (4), respectively, by redesignating paragraph

4) as paragraph (6), by redesignating paragraphs (5) through
(7) as paragraphs (8) through (10), respectively, and by redesig-
nating paragraphs (8) through (16) as paragraphs wa through

s Awwv , m.mmmﬁo»_%o_w.v
EC. 3. Section 7 of the Endangered Species Act of 1973 .
1536) is amended to read as »o:ocmm : P ©asy mo

“INTERAGENCY COOPERATION

“Sec. 7. (a) ConsvrraTion.—The Secretary shall review other
programs administered by him and utilize such programs in fur-
therance of the purposes of this Act. All other m‘mmﬁ.ﬂ_ agencies
shall, in consultation with and with the assistance of the Secretary
utilize their authorities in furtherance of the purposes of this Act 5.
carrying out programs for the conservation of endangered species and
threatened species listed pursuant to section 4 of this Act. Each Fed-
eral agency shall, in consultation with and with the assistance of the
Secretary, insure that any action authorized, funded, or carried out
by such agency (hereinafter in this section referred to as an ‘agency
action’) does not jeopardize the continued existence of any endangered
species or threatened species or result in the destruction or adverse
modification of habitat of such species which is determined by the
Secretary, after consultation as nquo riate with the affected States
to be critical, unless such agency has %mmz granted an cxemption for
msn% action by the Committee pursuant to subsection (h) of this
section. :

“(b) Secrerary’s Orpinton.—Consultation under subsection (a)
with respect to any agency action shall be concluded within 90 days
after the date on which initiated or within such other period of time
as is mutually agreeable to the Federal agency and the Secretary.
Promptly after the conclusion of consultation, the Secretary shall pro-
vide to the Federal agency concerned a written statement setting forth
the Secretary’s opinion, and a summary of the information on which
the opinion is based, detailing how the agency action affects the species
or its critical habitat. The Secretary shall suggest those reasonable and
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prudent alternatives which he believes would aveid jeopardizing the
continued existence of any endangered or threatened species or
adversely modifying the critical habitat of such species, and which
can be taken by 9&*&@3_ agency or the permit or license applicant
in implementing the agency action. . .

“(c) BroLosicar AssessmeNT.—To facilitate com liance with the
requirements of subsection (), each Federal agency all, with respect
to any agency action of such agency for which no contract for construc-
tion has been entered into and fof which no construction has begun
on the date of enactment of the Endangered Species Act Amendments
of 1978, request of the Secretary information whether any species
which is listed or proposed to be listed may be present in the area of
such proposed action. If the Secretary advises, based on the best scien-
tific and commercial data available, that such species may be present,
such agency shall conduct a biological assessment for the purpose .wm
identifying any endangered species or threatened species which is
likely to be affected by such action. Such assessment shall be completed
within 180 days after the date on which initiated (or within such
other period as is mutually agreed to by the Secretary and such
agency) and, before any contract for construction is entered into and
before construction is begun with respect to such action. Such assess-
ment may be undertaken as part of a Federal agency’s compliance
with the Tequirements of section 102 of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332). .

“q N LimrratioNn oN COMMITMENT OF .w.ﬁocxnmm.|>m$~. initia-
tion of consultation required under subsection (a), the Federal agency
and the permit or license applicant shall not make any irreversible
or irretrievable commitment of resources with respect to the agency
action which has the effect of foreclosing the formulation or imple-
mentation of any reasonable and prudent alternative measures which
would avoid jeopardizing the continued existence of any endangered
or threatened species or adversely modifying or destroying the critical
habitat of any such species. . .

“(e) (1) ESTABLISHMENT OF Commrrree.—There is established a
committee to be known as the Endangered Species Committee (here-
inafter in this section referred to as the ‘Committee’). . .

#(2) The Committee shall review any application submitted to it
pursuant to this section and determine in accordance with subsection
(h) of this section whether or not to grant an exemption from the
requirements of subsection (a) of this section for the action set forth
in such application.

4(3) The Committee shall be composed of seven members as follows:

“(A) The Secretary of Agriculture.

“(B) The Secretary of the Army.

%(C) The Chairman of the Council of Economic Advisors.

4(D) The Administrator of the Environmental Protection

>mo=o<.

(E) The Secretary of the Interior.
“(F) The Administrator of the National Oceanic and Atmos-
pheric Administration. .

“(G) The President, after consideration of any recommenda-
tions received pursuant to subsection (g) (2) (B) shall appoint one
individual from each affected State, as determined by the Secre-
tary, to be a member of the Committee for the consideration of the

92 STAT. 3753
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application for exemption for an agency action with
which such recommendations are Bp%,%:on later orp_ﬂ.@wﬁwg
“ after an application is submitted pursuant to this section. ve
(4) (A) Members of the Committee shall receive no additional

Toavel al on ﬂnm.w_ﬁw %n_ their service on the Committee. pay

ravel allowance. ile away from their homes or regular places of busi i
?.o performance of services for the Committee, Swsgqm of .ﬂ.w.mszmwh.
Sﬂﬁwo gm_z___.g allowed travel expenses, including per diem in lieu om
MM Mw PIce, in the same manner as persons employed intermittently in

4 am overnment service are allowed expenses under section 5703 of titl
Quorum of %Joﬁw—w;m.a States m&@. ¢

. _ Five members of the Committee or their re iv
m%w %mﬂww ;M”»w»nhwod_ﬂ for the transaction of any ?%n..mw@% Wwﬂ _MMM
Jomn » except that, in no case shall any representative be i
ered in determining the existence of a Y s transaction ot
] X torum for the transacti
any function of the Committee if that m__: ion i o byt
] ction i
Chrivman Omuﬂwwpﬁﬂ on mE&~ .M.p:mn before the Committee. nvolves a vote by the
X e Secrel i i

Connih ary of the Interior shall be the Chairman of the

Zoon_.w-. : i
e % MN_W@_M.OoBB:Sa shall meet at the call of the Chairman or five of

:u.»:.. i
z_m m%vwzn. EmmssmmgmEco&memnrmOossagomrs:vo open to
Upon request of the Committ
- . ? ﬁr
agency is authorized to detail, on a :oswmmiv“%w@%w %Mwmwzmsw Mmmﬁ_.—ﬂ

personnel of such agency t i o A
its duties under nrmmmmMomM:w the Committee to assist it In carrying out

“(7) (A) The Committe f

duties under this section rM_m: aach heer
h hearin it and i
and piacestais section suc Ings, sit and act at such times
Em.mmom w*m@w“m ke .MM Emw.mcso:%. E._m._doo_qo such evidence, as the Com-

en so authorized by the Committ
%M.. Mrwomnﬁﬁﬁwo. may take any action Swﬁu_r MMM
7 : 18 naragraph.

5 USC 552a note. “(C) Subject to the Privacy Act, the Committ

Oo:::m:aa.nrw
ofimittee, ¢ %o .Mnm%m wzor Federal agency shall furnish such infor-

“(D) The Committee ma i
use the
manner and upon the mssowoc:&ngm“%mm
c (E) The Administrator of General S
Lommittee on a reimbursable basis such
Rules and .oo.m%mmvnwo OoBS._:mm may request.
. N carrying out its duti i i
s and les under this section, th i
meﬁ promulgate and amend such rules, regulations p:% moonoﬂm:zom
Sbponss d %:m; Mzmn m:&:m such orders as it deems =aoowmn~..<. P e
. & T the purpose of obtaining information n _
. - . :g
consideration of an application for an exemption ==QM~m.mM~~..wM MNM:»%M
Smmso:w

the Committee may issue subpenas for the attendance and
relevant papers, books, and

purpose of carrying out its

any member or agent
Committee is author-

ee may secure directly

States mails in the sa

a Federal agency, e
ervices shall provide to the
administrative support sery.

of witnesses and th i
Socuness e production of

*“(10) Except in the case of g i
) member designated
graph (3)(G) of this subsection, no Boaﬂ:mw Mrh%nmmwﬂsww%ﬂ”«
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person to serve as his or her representative unless that person is, at
the time of such designation, holding a Federal office the appointment
to which is subject to the advice and consent of the United States
Senate. In no case shall any representative, including a representa-
tive of a member designated pursuant to paragraph (3) (G) of this
subsection, be eligible to cast a vote on behalf of any member.

“(f) RecuLaTioNs.—Not later than 90 days after the date of enact- >_W_..=.o-mo..-.
ment of the Endangered Species Act Amendments of 1978, the Secre- submittal. —
tary shall promulgate regulations which set forth the form and manner
in which applications for exemption shall be submitted to the Secretary
and the information to be contained in such applications. Such regula-
tions shall require that information submitted in an application by
the head of any Federal agency with respect to any agency action
include, but not be limited to—

%(1) a description of the consultation process carried out pur-
suant to subsection (a) of this section between the head of the
Federal agency and the Secretary; and

(2) a statement describing why such action cannot be altered
or modified to conform with the requirements of subsection (a) of
this section.

“(g) AppLicarioN For EXEMPTION AND CONSIDERATION BY REVIEW
Boarp.—(1) A Federal agency, the Governor of the State in which
an agency action will occur, if any, or a permit or license applicant
may apply to the Secretary for an exemption for an agency action of
such agency if, after consultation under subsection (a), the Secretary’s
opinion under subsection (b) indicates that the agency action may
jeopardize the continued existence of any endangered or threatened
species or destroy or adversely. modify the critical habitat of such
species. An application for an exemption shall be considered initiall
by a review board in the manner provided in this subsection, and shall
be considered by the Endangered Species Committee for a final deter-
mination under subsection (h) after a report is made by the review
board. The applicant for an exemption shall be referred to as the
‘exemption applicant’ in this section.

:SWVTPV n exemption applicant shall submit a written applica-
tion to the Secretary, in a form prescribed under subsection (f) of
this section, not later than 90 days after the completion of the con-
sultation process. Such application shall set forth the reasons why the
exemption applicant considers that the agency action meets the
requirements for an exemption under this subsection.

“(B) Upon receipt of an application for exemption for an agency Notification.
action under paragraph (1), the Secretary shall promptly notify the

Governor of each affected State, if any, as determined by the Secretary,
and request the Governors so notified to recommend individuals to be
appointed to the review board to be established under paragraph (3)
and to the Endangered Species Committee for consideration of such
www:opsg.

“(8)(A) A review board shall be established for purposes of con- Review board,
sidering an application for exemption and submitting a report to the establishment.
m&imamﬁ.& Species Committee under this subsection as follows:

#(i) One individual shall be appointed to the board by the
Secretary not later than 15 days after an application is submitted
pursuant to paragraph (2).

“(ii) One individual shall be appointed to the board by the Appointment.

President, not later than 30 days after an application is sub-
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mitted pursuant to paragraph (2) and after consideration of any
recommendations received pursuant to paragraph (2)(B). An
individual appointed by the President under this subparagraph
shall be a resident of a State, if any, in which the agency action
will be, or is being, carried out.

“(iii) One adininistrative law judge shall be selccted to serve
on the board by the Civil Service Comnission in the same man-
ner as administrative law judges are selected under section 3344
of title 5 of the United States Code to be detailed to an agenc
which occasionally or temporarily is insufficiently staffed s:w
administrative law judges. The use by the review board of siuch
an administrative law judge shall be on a reimbursable basis.

“(B) Members of a review board who are full-time officers or
employees of the United States shall receive no additional pay on
account of their service on the board. All other members shall be
entitled to receive an amount not to exceed the daily equivalent of
the annual rate of basic pay in effect for grade GS-18 of the General

5USC5332note.  Schedule for each day during which they are engaged in the actual

Per diem and

erformance of duties vested in the board. While away from their

travel allowances. homes or regular places of business in the performance of services

Determination.

for a review board, members of the board shall be allowed travel

expenses, including per diem in lieu of subsistence, in the same

manner as %m..mosm employed intermittently in the Government service

mq%m allowed expenses under section 5703 of title 5 of the United States
e. . -

“(4) The Secretary shall submit the application to the review board
immediately after its appointment under parsgraph (3), and the
Secretary shall submit to the review board, in writing, his views and
recommendations with respect to the application within 60 days after
receiving a copy of any application under paragraph (2).

“(5) It shall be the duty of a review board appointed under para-
graph (3) to make a full review of the consultation carried out under
subsection (a), and within 60 days after its appointment or within
such longer time as is mutually agreed upon between the exemption
applicant and the Secretary, to make a mamwam:wsos. by a major-
ity vote, (1) whether an irresolvable conflict exists and (2) whether
such exemption applicant has— ot

“(A) carried out its consultation responsibilities as described
in subsection (a) in good faith and made a reasonable and respon-
sible effort to develop and fairly consider modifications or rea-
sonable and prudent alternatives to the proposed agency action
which will avoid jeopardizing the continued existence of an
endangered or threatened species or result in the adverse modifi-
cation or destruction of a critical habitat;

“(B) conducted any biological assessment required of it by sub-
section (¢) ; and

“(C) refrained from making any irreversible or irretrievable
commitment of resources prohibited by subsection (d).

Any determination by the review board that an irresolvable conflict
does not exist or that the exemption applicant has not met the require-
ments of subparagraph (A), (B), or (C) shall be considered final
agency action for purposes of chapter 7 of title 5 of the United States

5USC 701 ez seq. Code.
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i i i lvable conflict
«(@) If the review board determines that an irreso
oummrvpaa makes positive determinations under m..cvnnpmdmmvm ?Pwm
(B), and (C) of paragraph GV_‘ Sq va: proceed to prepare the repo
bmitted under paragraph ((). Lo
SWM% W_ Within 180 mwwm pm.“ making the determinations under vE.ﬂ.
graph (6), the review board shall submit to the Committee & Tepo’
%mn:mm_.-mwrlvu the availability of reasonable and prudent &eoﬂ:magm
to the agency action, and the nature and extent of the benel amb o...
the agency action and of alternative courses of action consisten
with conserving the species or the critical habitat; ;
“(B) a summary of the evidence concerning whether or _=o
the agency action 1s in the public interest and is of national or
jonal significance; .
nom.Ao m wp a, Wwovang reasonable mitigation and enhancement meas-
ures which should be considered by t e Committee. "
“(8) To the extent practicable within the time required for action
under subsection (g) of this section, and except to the o.uamuon.wboo:m
sistent with the requirements of this section, the considera ::M Oe
any application for an exemption under this section and the con _.nnnr
of any hearing under this subsection shall be in accordance ¢M._
sections 554, 555, and 556 (other than subsection (b)(3) of section
£ title 5, United States Code. . . .
ummw%v H_= M\pqum:m out its duties under this subsection, a review board
may, and any member of 2 review board if so authorized by the review
ropa,mﬁwm: and act at such times and places, take such nbmem.Sﬂwww
and receive.such evidence, as the review board deems smﬁmewﬂ M ;
“(B) subject to the Privacy Act of 1974, request of pw_ﬂw .nmn-
eral agency or applicant information necessary to ena m i m
carry out such duties, and upon such request the head o suc
Federal agency shall furnish such information to the review
d ; . .
vonmo Ewmm the United States mails in the same manner and
the same conditions as a Federal agency.
« Aﬂwwuﬂdwoz request of a_review board, the head of any ﬁoﬂmﬂ%
agency is authorized to detail, on a nonreimbursable basis, any 0 M
rsonnel of such agency to the review board to assist it in carry ou
i der this section. . . .
:m.ﬂﬁwwm%ﬂomwggwmegga of the General Services Administration
shall provide to a review board, on a ..o.,EWEmmEa Eﬁﬂ such adminis-
i ort services as the review board may request.
:.w.amwmvmﬂmm meetings and records of review boards shall be open to
gmwmwﬁmmﬂmzwzoz.\ﬁv The Committee shall make a final determi-
nation whether or not to grant an exemption within 90 days owq aoomﬂ.
ing the report of the review board under subsection ) ( vm %
Committee shall grant an exemption from the requirements o mmﬂ.em
section (a) for an agency action if, by a vote of not less than five of 1
ting in person—
Eo—:vom.ww.w mﬂmmoeaww.gom on the record, based on the report of the
review board and on such other testimony or evidence as it may
receive, that—

92 STAT. 3757
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S5 USC 701 et seq.

Certification.

Publication in
Federal Register.

Exemption.

#(i) there are no reasonab i
arm a«w:ﬂ% i nable and prudent alternatives to
ii) the benefits of such action clearly outweigh
n t
Mﬂ” “Mv“wmo_.sw:.«ﬁ no—.:..mom_om action ooammmwozn s.:n—m no%mwmrﬂmﬂow.
species or its critica abitat. ion is i
m:_wM_@ O at, and such action is in the
iii) the action is of regional or national signifi ;
“(B) it establishes such reasonable Emsmpﬁoum p:%pwmmwnmh
ment measures, including, but not limited to, live propagation
transplantation, and habitat acquisition and improvement as
Mﬁm mmwnﬂw«wsa wvwww_vzvam to minimize the adverse effects of
e on upon the endan i i
A om. o_,__wﬁ_ habitat oMMnm..:o&. gered species, threatened secies,
ny final determination by the Committee under this subsecti
be considered final agency action fo ey
Om.m_mm mﬂw& Jinal s omo.w r purposes of chapter 7 of title 5
Except as provided in subpara i
t graph (B), an
for an agency action granted under msvmanaow AM; vm,ri_owhﬁmﬁnﬁw
a permanent exemption with respect to all endangered or threatened
8 Mﬁow M@n the purposes of completing such agency action: Provided
:pn m_ iological assessment has been conducted under subsection (c) :
>A B) An exemption shall not be permanent under sub wgm;vm
(A) if the Secretar finds, based on the best scientific and commer-
BMM %wnw available, that such exemption would result in the extinction
o th e species. If the Secretary so finds, the Committee shall determine
4“., in 30 days after such finding whether to grant an exemption for
t e Mw m_w&\ action :%nﬁ_arw:_:&:n the Secretary’s finding
i) REVIEW BY SECRETARY OF StaTe.—Notwithstandi o
m:.o«m_m_o: of this Act, the Committee shall be w..or._....:ow m.“m:nhw_mﬁww
“.nmm or exemption any application made to it, if the Secretary of State.
o era zmﬁos of the proposed agency action and its potential ::v:ﬁ-u
a_%MP an na?m.. hearing, certifies, in writing, to the Mosawgom within
; ays of any application made under this section that the.granting
of any such exemption and the carrying out of such action would be
=m. _A.o ation of an international treaty o%ﬁw&o: or other international
nm _-__Mph_wo_wzwﬂ. era_.ﬂ.umuaa@ States. The Secreta of State shall, at the
o . certification, v:v__mv a copy thereof in the Federal
%(j) Notwithstanding any other isi i the
provision of this Act, the Commi
%Mwsmp%hm“ﬁ _wuamavﬂo: or any agency action if the woa_.o—m.hwwzm
mmo.u:.:%. at such exemption is necessary for reasons of national
(k) Seeciar Provierons.—An exemption decisi
b , v . ecision b; -
mittee under this section shall not be a :w&o_. H.‘ommnﬁzwoowﬂu_mwmﬂ_ﬂo.ﬂ-
wwommwm of the National Environmental Policy Act of 1969 (42 d.m C
ﬂEoranm seq.) : Provided, That an environmental impact statement
e e e e Mhall havs been previoualy prepared
) abitats shall have been reviousl
ﬂ—.mﬂ-_ammvmoo to any agency action exempted by m%or NWMMN prepared
gvgvp. oﬂﬂgm Orpers.—(1) If the Committee determines under
e nnn MM.M%A swmo.w”neﬂ: %memoz wﬂos_m be granted with respect to
e , the Committee all issue an order grantin
Mwmﬁws%ﬁ and specifying the mitigation and o:?psnoz_m:n Eowmzﬁm
pmw _»m e v?:.msgn to subsection (h) which shall be carried out and
P or by the exemption applicant in implementing the agency
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action. All necessary miti

authorized prior to the implem
concurrently with all other project fe

#(2) The applicant receiving such exemption !
easures within the overall

Notwithstanding the pre-

of such Emamwa.pob and

costs

gati

enh

proposed action. Any applicant may
out such mitigation and enhancement

the Secretary in carrying

applicant receiving t m.mxchScF
m-ﬁ:&:m of an exemption,
the Council on Environment
m:mzom with the mitigation

such mitigation and enhancem
Notice of the public availabilit

the Federal Register by

“(m) Norrce—The 60-day notic
this Act shall not apply w
tion of the Committee un
an exemption from the requirements 0

—Any person,

“(n) JupIiciaL REVIEW.

out any such

y this section. Such a repo

this Aect. may obtain judicial review,

United States Code, of any
mittee under subsection (h) in the United
(1) any circuit wherein the agency &
being, carried out, or (2) in an i
be, or is being, carried out outsi

bia, by filing in such court with
the decision, a written petition
be transmitted by the clerk of

ancement m
costs of continuing the proposed action.
8&:@ sentence the costs of such measu

or the purpose of computing

the exemp
al Quality a ve

rt shall be submi
ent measures
of such reports s
the Council on Environmental Quality.
nt of mmonwwuw 11(g) of
ith respect to review of any final determina-

der subsection (h) of thi ing 16 USC 1540.
£ subsection (a) of this section. 5USC701 et seq.
as defined by section 3(13) of

under chapter 7 of title 5 of the

decision of the Endangered Species Com-

States Court of Appesals for

ction concerned will be, or is

e requireme
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on and enhancement measures shall be
enting of the agency action and funded

atures. .
shall include the costs

ves shall not be treated as project

benefit-cost or other ratios for the

request the Secretary to carry
measures. The costs incurred by

case in which the
e of any circuit, the
in 90 days after the
for review. A copy of such petition shall

measures shall be paid by the

No later than one year after the Report to Council
tion applicant shall submit to
port describing its com-
and enhancement measures prescribed
tted annually until all
have been completed.
hall be published in Report

on
Environmental

Quality.

availability,
w,.-v:o-mos in
‘ederal Register.

s section granting 16 USC 1532.

agency action will
District of Colum-
date of issuance of

the court to the Committee and the Com-

mittee shall file in the court the record in the proceeding, as provided

in section 2112, of title 28, U

nated by the Endangered Species Committee may &
any action for review un .
“(0) ExcEPTION ON TaxrinNG.—Notwithstanding sections 4(d) and

resent the Committee in

9(a) of this Act or any regulations promulg
tions, any action for which an exemption is

(h) of this section shall not be considered a taking

or threatened species with respect to

carry out such action.

“(p) EXEMPTIONS IN PRESIDENTIALLY DECLARED

Tn any area which has been decl.
Disaster Relief

disaster area under the

ared by

nited States Code. Attorneys desig-

pear for, and rep-
er this subsection.

ated pursuant to such sec- 16 USC 1533,
granted under subsection 1538.

of any endangered

any activity which is necessary to

authorized to make the determinations required

and (h) of this section for any projec
of a public facility substantially as it exi
section 401 or 402 of the
President determines (1) is necessary to
such a natural disaster and to reduce the p
and (2) to involve an emergency

ordinary procedures of

this section

Disaster Relief

to be followe

DisASTER AREAS.—

the President to be a major
Act of 1974, the President jg 42 USC 5121

by subsections (g) note

t for the repair or replacement

sted prior to the disaster under

‘Act of 1974, and which the 42 USC 5171,
prevent the recurrence of 5172
otential loss of human life,

situation which does not allow the

d. Notwithstanding
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any other provision of this section, the i
ma.maﬂiunnmw:u of the President under oEmmM_MM%M” hall coopt the
(9) Avurnorization.—There is authorized to be appropriated t
the Secretary to assist review boards and the Committee in gim:c
out their functions under subsections Mov, (f), (g), and (h) of nEm
section not to exceed $600,000 for fiscal year 1979, and not to exceed
$300,000 for the period beginning October 1, 1979, and endin
March 31, 1980. The Chairman of the Committee shall report to z.w
Congress before the end of fiscal year 1879 with respect to the »mmo
quacy of the budget pznrozm contained in this subsection.” )
. Sec. 4. Section 9(b) of the Endangered Species Act (16 U. S.C 1538)
is amended by inserting “(1)” after “(b) MMWEE Hewo 1y QZ.‘JS:

or CoNTroLLED ENnviRoNMENT.—” and by adding the following new

paragraph: .
“ va.m M»W This moooewod shall not apply to—

1) any raptor legally held in captivity or in a controlled envi
ronment on the effecti Species Act
b:%mw:_m:em he umq M..u hw& date of the Endangered Species Act

.. ‘(1) any progeny of any raptor described in c i);

il bed in clanse (i) ;
ﬁwﬂwﬂmﬁmﬂo as any such raptor or progeny is intentionally returned
) Any person holding any ra ibed i

ptor or progeny d -
mwh.“mgwr (A) must be able to demonstrate m.pnnmrw Ewmm.ﬂww.mv_..ﬂ mzhv
does, ~=~. act, qualify under the provisions of this paragraph, and Mﬁn:
Mal ain and submit to the Secretary, on request, such #,.3:81
de eumﬂ.m:_mw“.mwﬂr ﬂ_i records as the Secretary may vw.amz_pmoz nob:mw
ly appropriate to carry out the i
graph. Such requirements shall not u iy e s para-
Frents Of othee mirement Eﬁ_pnmoumzzoomwg:_% duplicate the require-
1 promulgated by t
;%Nvo. h. mmm%.ﬂﬁ mo %» _N%_ Endangered S mMM?“o .wm uwwumM mmo@-mm
bty mended by ¢ ing at m&m. end thereof the following new
“(h) Cerrarn ANTIqQUE A il i
B(c) donot apmly seremia s&&ﬂ.—oﬁum.l.ﬁv Sections 4(d), 9(a), and
th fch—
NMWW wqwm B&omoﬂm?..m aew .M mm er ow-p.u scrimshaw) ﬁ:cr'l
S comp: in whole or in part-
en.mwmmwﬂzmm mmﬂwom listed under moWMonoMmgw
88 not been repaired or modified with
. mnm_“ umumwaﬂmaw:w“.._.wm Mmsn z-M Mpnm. of the m:p%«“niﬂ:»% :m“nwr%nm w”m
a port designated und g
" o.“.A 2) >~..m< person who wishes to import an swﬂoﬂ_ Mﬂ...m.nw wrmuwwn
no:omwﬂ_wm. %J%z mr.m subsection shall submit to the customs oamw_..
tho Socretarv of the Treamute, aftor sommoie fuc™ documentation a3
r . . ultation wit >
mM hrmrw:wﬂ%” Mm.nw_m ﬁmmw:nﬁcoz require as v&:nau._mnwmﬁmw._v.%an% MMMMW.
C.V.Am.wv..ﬂ“_wv%:m (et e ..w.m.:..:..m!m:—m mﬁ ?1: in paragraph
16 Secretary of the Treasury, after i i
WWMWMM:M% %Mmﬁ.o H—.ﬁaﬂom. wrm_ﬁ%mmngﬂw.osm ghoﬂﬁﬁw.ﬂw—n.rﬂﬂmwoz.-:“
articles described in paragraph (1
Eu_.ﬂo»wm Mian& into the customs oﬁigﬁm omu S_M Aw“_.wwm ﬂ%wmum:& ©
o betore thl gt of e e ogmber 21 108, and on
nt o i
Amendments of 1978, any article mawoz_ammmz M:M%M.M.ﬁm Amqumﬂwmmowm

endangered species
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“(A) was not repaired or modified after the date of importa-
tion with any part of any endangered species or threatened species
listed under section 4;

“(B) was forfeited to the United States before such date of
the enactment, or is subject to forfeiture to the United States on
such date of enactment, pursuant to the assessment of a civil
penalty under section 11; and

“(C) is in the custody of the United States on such date of
enactment ;

may, before the close of the one-year period beginning on such date
of enactment, make application to the Secretary for return of the
article. Application m__pm be made in such form and manner, and con-
tain such documentation, as the Secretary prescribes. If on the basis
of any such application which is timely filed, the Secretary is satis-
fied that the requirements of this paragraph are met with respect to
the article concerned, the Secretary shall return the article to the
applicant and the importation of such article shall, on and after the
date of return, be deemed to be a lawful importation under this Act.

“(i) (1) TeLLICO AND (GRAYROCKS ProJects.—Notwithstanding any
other provision of this Act, the Committee shall, within 30 days of the
date of the enactment of the Endangered Species Act Amendments of
1978, proceed to consider the exemption of the Tellico Dam and Reser-
voir Project and the Grayrocks Dam and Reservoir Project from the
requirements of section 7(a). For the purposes of such consideration,
the Committee shall grant an ouoamzos to such projects if the criteria
of section 7(h) (1) (A) (i) and 7(h) (1) (A)(ii) are met. A decision
on any such exemption shall be made within 90 days after the date
of the enactment of the Endangered Species Act Amendments of 1978.
Tf no decision is made within such 90-day period, such project shall be
deemed to be exempted from the requirements of section 7(a).

“(2) Following the rendering of a biological opinion by the United
States Fish and Wildlife Service concerning the effect, if any, of the
operation of the Missouri Basin Power Project on endangered species
or their critical habitat, the responsible officers of the Rural Electrifica-
tion Administration, the Secretary of the Interior, and the Secretary
of the Army, shall require such” modifications in the operation or
design of the project as they may determine are required to insure
that actions authorized, funded, or carried out by them, relating to
the Missouri Basin Power Project do not jeopardize the continued
existence of such endangered species or result in the destruction or
adverse modification of habitat of such species which is or has been
determined to be critical by the Secretary of the Interior, after con-
sultation as appropriate with the affected States.”. .

Skc. 6. Section 11 of the Endangered Species Act of 1973 (18 U.S.C.
1540) is amended— :

(1) in the first and secorrd sentences of subsection (a) (1) by
striking out “or who knowingly commits an act in the course
of a commereial activity which violates” each place it appears and
inserting in lieu thereof “and any person aumsm& in business as
an importer or exporter of fish, wildlife, or plants who violates”:

(2) in the third sentence of subsection (a) (1) by striking out
“$1,000” and inserting in lieu thereof “$500”;

(3) in subsection (b)(1) by striking out “willfully commits
an act which” each place it appears and inserting in lieu thereof

“knowingly”;

92 STAT. 3761
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(4) in subsection (b)(2) by inserting “a person to import or
export fish, wildlife, or plants, or to operate a quarantine station
for imported wildlife, or authorizing” after “authorizing”.

Skec. 7. Section 11(a) of the Endangered Species Act of 1973 (16
U.S.C. 1540) is amended by adding a new paragraph at the end
thereof as follows: .

“(3) Notwithstanding any other provision of this Act, no civil
penalty shall be imposed if it can be shown by a preponderance of
the evidence that the defendant committed an act based on a good
faith belief that he was acting to protect himself or herself, 8 member
of his or her family, or any other individual from bodily harm, from
any endangered or threatened species.”.

EC. 8. Section 11(b) of the Endangered Species Act of 1973 (16
U.S.C. 1540) is amended by adding & new paragraph at the end
thereof as follows:

“(8) Notwithstanding any other provision of this Act, it shall be
a defense to prosecution under this subsection if the defendant com-
mitted the offense based on a good faith belief that he was acting to
protect himself or herself, a member of his or her family, or any
other individual, from bodily harm from any endangered or threat-
ened species.”. o

SEec. 9. Section 15 of the Endangered Species Act of 1973 (16 U.S.C.
1542) is amended to read as follows: :

“AUTHORIZATION OF APPROPRIATIONS

“Skc. 15. Except as authorized in sections 6 and 7 of this Act, there
are authorized to be appropriated—

“(1) not to exceed $25,000,000 for the fiscal year ending Septem-
ber 30, 1977, and the fiscal year ending September 30, 1977, and
the fiscal year September 30, 1978, not to exceed $23,000,000 for
the fiscal year ending September 30, 1979, and not to exceed
$12,500,000 for the period beginning October 1, 1979, and end-
mzmzmqor 31,1980. N

*(2) not to exceed $5,000,000 for the fiscal year ending Septem-
ber 30, 1977, and the fiscal year ending September 30, 1978, not to
exceed $2,500,000 for the fiscal year ending September 30, 1979,
not to exceed $12,500,000 for the period beginning October 1, 1979
and ending March 31, 1980, to enable ther Department ef Com-
merce to carry out such functions and responsibilities as it may
have been given under this Act.”. .

Skc. 10. Section 6(c) of the Endangered Species Act of 1973 (16
U.S.C. 1535(c)) is amended— .

(1) by inserting “(1)” after “(c) COOPERATIVE AGREE-
MENTS.—";

(2) by redesignating paragraphs (1) through (5) as sub-
paragraphs (A) through (E), respectively;

(3) by Bmamwmﬂwz:m subparagraphs NHC and (B) as clauses
(i) and EY&EQ&M“ T

(4) by striking out “subsection” in the matter preceding sub-
wwgmavr va (as so redesignated) and inserting in lieu thereof
.Eswsuw.“ .
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(5) by striking out “endangered species or threatened species”
in subparagraph (D) (as so redesignated) and inserting in lien
thereof “endangered or threatened species of fish or wildlife”;

(6) by striking out “paragraphs (3), (4), and (5) of this sub-
section” in clause (i) (as so redesignated) and inserting in lieu
thereof “subparagraphs (C), (D), and (E) of this paragraph”;

(7) by striking out “subparagraph (A) and this su %sg raph”
in clause (ii) (as so redesignated) and inserting in lieu thereof
“clause (i) and this clause”; and

(8) by adding at the end thereof the following new paragraph:

“(2) In furtherance of the purposes of this Act, the Secretary is
authorized to enter into a cooperative agreement in accordance with
this section with any State which establishes and maintains an ade-
quate and active program for the conservation of endangered species
and threatened species of plants. Within one hundred and twenty
days after the Secretary receives a certified copy of such a proposed
State program, he shall make a determination whether such program
is in accordance with this Act. Unless he determines, pursuant to this
w@._.m@naw? that the State program is not in accordance with this Act,

e shall enter into a cooperative agreement with the State for the pur-
se of assisting in implementation of the State program. In order
or a State program to be deemed an adequate and active program for
the conservation of endangered species of plants and threatened
species of plants, the Secretary must find, and annually thereafter
reconfirm such finding, that under the State program—

“(A) authority resides in the State agency to conserve resident
species of plants determined by the State agency or the Secretary
to be endangered or threatened ;

“(B) the State agency has established acceptable conservation
programs, consistent with the purposes and policies of this Act,
for all resident species of plants in the State which are deemed by
the Secretary to be endangered or threatened, and has furnished
a copy of such plan and program together with all pertinent
details, information, and data requested to the Secretary ;

“(C) the State agency is authorized to conduct investigations
to determine the status and requirements for survival of resident
species of plants; and

“(D) provision is made for public participation in designating
resident species of plants as endangered or threatened ; or

that under the State program-—

“(i). the requirements set forth in subparagraphs (C) and (D)
of this paragraph are complied with, and

“(i1) plans are included under which immediate attention will
be given to those resident species of plants which are determined
by the Secretary or the State agency to be endangered or threat-
ened and which the Secretary n:a% the State agency agree are
most urgently in need of conservation programs; except that a
cooperative agreement entered into with a State whose program is
deemed adequate and active pursuant to clause (i) and this clause
shall not affect the applicability of prohibitions set forth in or
authorized pursuant to section »Ew or section 9(a) (1) with
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X Mwwmmm.m.o the taking of any resident o:%:h.o_.& or threatened
EC. 11. Secti i
1550} Muw vEﬂ Ms%w_w ml of the Endangered Species Act of 1973 (16 U.S.C.
y adding at the end of subsecti i
mos sentence ; :Ma the time any such RM“_MMWMJW W...Mvom&»o:oﬂpﬂm
maMmSQ shall also by regulation, to the maximum extent
v.m._ .2:. specify any habitat of such species which is then con-
sidered to be critical habitat. The requirement of the precedin
mﬂh“m:nwmwwﬂ: not apply with respect to any species which ﬂwm
.E..:am or .mw .mﬂua::a:o of the Endangered Species Act Amend-
2) by amending subsection (c) (1) by strikin “
. . ﬂ X
_:.M.W«. inserting immediately before zww fnal vMMMa ﬂrﬁmmﬂ___ﬂ“..
Smw , and specify any critical habitat within such range”;
_ {(8) in subsection (c) by inserting at the end thereof the follow-
«/ng new W“..nnn-vv"
A»v:me Mn::.w shall—
(A) conduct, at least once every fiv i
mvmﬁw_m included in a list which is w.&%&ﬁmﬁrﬂ.ﬂmwﬂ Amwwhm
Nn.mww VC m m-@:m which —m_—S effect at the time of such review; and
mgamam:wvwEm_ul_m_a on the basis of such review whether any such
i removed from such list;
“(i1) be changed in stat ) i
. m.w.wmwgﬂ%mo%ﬁmwmw“ o_.w us from an endangered species to
iii d i i
. ﬁnn angere m““wmc m o-m: status from a threatened species to
ch determination under subpara h (B i
ance with the provisions of su mmonﬂ.ww ( wAv uvum%ﬁﬂvvw made in accord-
4) MVW Vsm:o:m:.m m_.mrmaoacu (£)— .
. (A) in paragraph (2) (A) by meaEnm. out “In” and insert-
m”m.:- lieu thereof “Except as provided in subparagraph (B),

va by inserting after subpara,
“ (2) the following new mcvvmqﬂngﬂnnwr (4) of paragraph
(B) In the case of pbm. regulation proposed by the Secretary to
asM out the purposes of this section with respect to the determination
mﬁ d _mﬂ_mwv.cmm N_n anm-%.wdm _m—.. threatened species and their critical hab-
. ¢ t
frata ,n.ﬂ:.wv mm_“:.wnw_.%l r than regulations to implement the Conven-
_%(i) shall publish general notice of the i
MSQEQEN the complete text of the -dn.:_nem%hwv vMMMmSMMﬂM%M—m
ays v.m?g the effective date of the re lation—
:myﬁ%—”ﬂ Federal Register, an ’
i e proposed regulation specifies a itical
habitat, in a newspaper of Roulation within o
..A....Mm»wﬁw nwm m:.mr rpﬂmwnﬁ general circulation within or
ii) shall offer for publication in appropriate scientific j
nals the substance of pw Feter motice referred fo in
o-ﬂ:%a. vﬁvwﬁ_v : of the H.‘&owi Register notice referred to in
iii) shall give actual notice of the proposed regulati in-
cluding the complete text of the —.am:_paoﬂv .m.um any mhﬂ%“ﬂh“-
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tal assessment or environmental impact statement mavp_.& on the
pro regulation, not less than 60 days before the effective date
of the regulation to all general local governments located within
oradjacent to the proposed critical habitat, if any; and

“(iv) shall—

“(I) if the proposed regulation does not specify any
critical habitat, promptly hold a public meeting on the pro-
posed regulation within or adjacent to the area in which the
endangered or threatened species is located, if request there-
for is filed with the Secretary by any person within 45 days
after the date of publication of general notice under clause
(i) (1), and

“(IT) if the proposed regulation specifies any critical hab-
itat, m:.oBmz% old a public meeting on the proposed regu-
lation within the area in which such habitat is located in
each State, and, if requested, hold a public hearing in each
such State.

If a public meeting or hearing is held on any regulation, the regulation
may not take effect before the 60th day after the date on w ich the
meeting or rmpau% is concluded, and if more than one public meeting
or hearing is held, before the 60th day after the date on which the
last such meeting or hearing is concluded. Any accidental failure to
provide actual potice under clause (ii) to all general local govern-
ments required to be given notice shall not invalidate the proposed
regulation.”;

(C) by redesignating subparagraph (B) of paragraph (2)
as subparagraph (C), and by inserting “or (B)” after
“Neither subparagraph (A)” in such subparagraph; and

(D) by adding at the end thereof the following new
paragraphs:

“(4) Any proposed or final regulation which specifies any critical
habitat of any endangered species or threatened s jes shall be based
on the best scientific data available, and the publication in the Fed-
eral Register of any such regulation shall, to the maximum extent
practicable, be pnooSw.psmmm by 8 brief description and evaluation of
those activities Mﬂwon er public or private) which, in the opinion of
the Secretary, if undertaken may adversely modify such habitat, or
may be impacted by such designation.

€(5) A final regulation adding a species to any list published pur-
suant to subsection (c) shall be published in the Federal Register not
later than two years after the date of publication of notice of the
regulation proposing such listing under paragraph (BYEY(I). If a
final regulation is not adopted within such two-year period, the Secre-
tary shall withdraw the wnow‘cm& regulation and shall publish notice
of such withdrawal in the Federal Register not later than 30 days
after the end of such period. The Secretary shall not propose a regu-
lation adding to such a list muw species for which a proposed regulation
has been withdrawn under this paragraph unless he determines that
sufficient new information is available to warrant the proposal of a
regulation. No proposed nmﬂ:saou for the listing of any species pub-
lished before the date of the enactment of the Endangered Species

92 STAT. 3765
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16 USC 1533.
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Act Amendments of 1978 shall be withdrawn under this paragraph
before the end of the one-year period beginning on such date of enact-
ment.”; and

( wﬁv by adding at the end thereof the following new subsection :

“(g) Recovery Prans.—The Secretary shall develop and imple-
ment plans (hereinafter in this subsection referred to as ‘recovery
v_wsm% for the conservation and survival of endangered species and
threatened species listed pursuant to this section. unless he finds that
such a plan will not promote the conservation of the species. The Secre-
tary, in developing and implementing recovery plans, may procure
the services of appropriate public and private agencies and institu-
tions, nnd other qualified persons. Recovery teams appointed pursuant
to this subsection shall not be subject to the H.‘om..z_—v Advisory Com-
mittee Act.”; .

(6) in subsection (c) (2)—
(A) by striking out “upon” and inserting in lieu thereof
“within 90 days of the receipt of”;
(B) by inserting “and publish in the Federal Register”
after “conduct”;
(C) by inserting “the status of” after “a review of”; and
(D) by inserting at the end thereof the following: “Such
review and finding shall be made and published prior to the
initintion of any procedures under subsection (b) (1).”.
(7) by %z&:a at the end of subsection (b) the following new
paragraph:

“(4) In determining the critical habitat of any endangered or
threatened species, the Secretary shall consider the economic impact,
and any other relevant impacts, of specifying any particular area as
critical habitat, and he may exclude any such area from the critical
habitat if he determines that the benefits of such exclusion outweigh
the henefits of specifying the aren as part of the critical habitat, unless
he determines, bused on the best scientific and commercial data avail-
able, that the failure to designate such area as critical habitat will
result in the extinction of the species.”.

Sec. 12. That portion of subsection (a) of section 5 of the Endan-

ered Species Act of 1973 (16 U.S.C. 1534) which precedes paragraph
w~ is amended to vead as follows: .

‘(a) Prooram.—The Secretary, and the Secretary of Agriculture
with respect to the National Forest System, shall establish and imple-
ment a program to conserve fish, wildlife, and plants, including those
which are listed as endangered species or threatened species pursuant
to section 4 of this Act. To carry out such a program, the appropriate
Secretary—". '

Src. 13. Paragraph (3) of section 4(f) of the Endangered Species
Actof 1973 (16 U.S.C. 1533) is amended to read as follows:

“(3) The publication in the Federal Register of any proposed or
final regulation which is necessary or appropriate to carry out the
purposes of this Act shall include a summary by the Secretary of the
data on which such regulation is based and shall show the relationship
of such data to such regulations.”.

Skoc. 14. Notwithstanding any provision of the Endangered Species
Act of 1973 (16 U.S.C. 1531 et seq.) or any regulation promulgated
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. Secretary of the Interior 18
licy established thereunder, the L. Vickery of
o-“.:.wulawa and directed to release to Uoﬁo—..dm vcmmmm e 82.”.. ed

Lens, Ilinois, » narwhale (oL . oed by agents of the United

S .wﬁﬂﬁwﬂﬁﬁ&g Service at O'Hare Snuncmcuﬂ W—-ﬂ%ﬂ.ﬂw

Chicago, Illinois, on November 80, 1977. For Wasnvomom o MSB:S o § and
ion 11 of msow Act, Doctor Vickery shall be considere ob to bave

ﬂ.%%w@ any v::..-mmew of such Act with respect to the impo!

such narwhale tusk cane.

>3=.o<om November 10, 1978.
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