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93p CoONuRESS W HOUSE OF REPRESENTATIVES ” N HMMWWMM
1st Sessivon 0.

ENDANGERED SPECIES ACT OF 1973

DecemBER 19, 1973.—Ordered to be printed

Mrs. SuLLvAN, from the committee of conference,
submitted the following

CONFERENCE REPORT

{To accompany S. 1983)

ittee of conference on the disagreeing votes of the two
mm_wmmowmuﬁrm amendments of the House to the bill (S. 1983), to
provide for the conservation, protection, restoration, and w—_.o aga-
tion of threatened and m:&p:mm:& species of fish, wildlife, an mv ants,
and for other purposes, having met, after full and free con mnaﬂ.oo_
have agreed to recommend and do recommend to their respective

ollows:

m.wm.umww .%.M Senate recede from its disagreement to the amendment M;
the House to the text of the bill and agree to the same with an amend-

follows: .
Ew--e_.._wwc ﬂnoera matter proposed to be inserted by the House amend-

ment insert the following:

That this Act may be cited as the “Endangered Species Act of 1 973”.
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FINDINGS, PURPOSES, AND POLICY

Skc. 2. (a) Finpinas—The Congress finds and declares that—

(1) various species of fish, wildlife, and plants in the United
States have been rendered extinct as a consequence of economic
growth and development untempered by adequate concern and
conservalion;

(2) other species of fish, wildlife, and plants have been so depleted
in numbers that they are in danger of or threatened with extinction;

(8) these species of fish, wnldlife, and plants are of esthetic,
ecological, educational, historical, recreational, and scientific value
to the Nation and its people;

(4) the United States has pledged itself as a sovereign state in the
international community to conserve to the extent practicable the
various species of fish or wildlife and plants facing extinction,
pursuant to—

(A) migratory bird treaties with Canada and Mexico;

(B) the Migratory and Endangered Bird Treaty with Japan;

(C) the Convention on Nature Protection and S&.Nm:\n
Preservation in the Western Hemisphere;

(D) the International Convention for the Northwest Atlantic
Figheries; ,

(E) the International Convention for the High Seas Figheries
of the North Pacific Ocean;

(F) the Convention on International Trade in Endangered
Species of Wild Fauna and Flora; and

(@) other international agreements. )

(6) encouraging the States and other interested parties, through
Federal financial assistance and a axag of incentives, to develop and
maintain conservalion programs which meet national and interna-
tional standards is a key to meeting the Nation's international com-
mitments and to better safeguarding, for the benefit of all citizens, (he
Nation's heritage in fish and §.E~q@. e. ‘

(b) Purposss.—The purposes of this Act are to provide a means
whereby the ecosystems upon which endangered species and threatened
species depend may be conserved, to provide a program for the conservalion
of such endangered species and threatened species, and to take such steps
as may be appropriate to achieve the purposes of the treaties and con-
venlions sel forth in subsection (a) of this section.

(¢) PoLicy.—It is further declared to be the policy of Congress that all
Federal departments and agencies shall seek to conserve endangered
species and threatened species and shall utilize their authorities in further-
ance of the purposes of this Act.

DEFINITIONS

Skc. 3. For the purposes of this Act—

(1) The term *“commercial activity” means all activities of industry
and irade, including, but not limited to, the buying or selling of com-
modities and activities conducted for the purpose of facilitating such
buying and selling.

(8) The terms ‘“‘conserve”, ‘‘conserving”, and ‘“‘conservation’
mean to use and the use of all methods and procedures which are
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wnecciz=ry Lo bring any endangered species or threatened species to
the point at which the measures provided pursuant to this Act are
no longer necessary. Such methods and procedures include, but are
not limited to, all activities associated with scientific resources
management such as research, census, law enforcement, habitat
acquisition and maintenance, propagation, live trapping, and
transplantation, and, in the extraordinary case where opulation
pressures within a given ecosystem cannot be otherwise relieved, may
include regulated taking.

(8) The term “‘Convention” means the Convention on International
Trade in Endangered Species of Wild Fauna and Flora, signed on
March 8, 1978, and the appendices thereto.

(4) The term “‘endangered species’” means any species which i8 in
danger of extinction throughout all or a significant portion of s
range other than a species of the Class Insecla determined by the
Secretary to constitute a pest whose protection under the provisions of
this Act would present an overwhelming and overriding rsk to man.

_(6) The term '‘fish or wildlife” means any member of the animal
kingdom, including without limitation any mammd, sh, bird
(including any migratory, nonmigratory, or endangere bird for
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(11) The term “species” includes any subspecies of fish or wildlife
or plants and any other group of fish or 5&&%« ﬁ:m. same species ws
ﬁw& taza i common spatial arrangement that interbreed when

re. .

(12) The term “‘State’” means any of the several States, the District
%Qo?ﬁe.ﬁ, the Commonuwealth of Puerto Rico, American Samoa,
?Sw.wﬂﬁa Islands, Guam, and the Trust Territory of the Pacific

(18) The term “‘State agency’ means the State agency, department,
Wuwx%_ commission, 33. Mﬂ.&. governmental entity which is responsible

e management and conservatio dly
.S.M\:.: aﬂ.wwsna. ervation of fish or wildlife resources

14) The term “take’” means to harass, harm, pursue, hunt, shoot
wound, kill, trap, capture, or collect, or to aitempt ¢ 4 in
naw\w_waw,m&&:a. . P r to attempt {o engage in

. e term ‘‘threatened species’ means any species which is
likely to become an endangered species within the foreseeable future
Sw%%v‘.cnﬁ &% or a 8l sﬂwaw@ portion of its range.

e term “Uni tates”, wh d i ]
context, includes all States. » when weed in o geographice!

DETERMINATION OF ENDANGERED SPECIES AND
THREATENED SPECIES

Skc. 4. (a) GeNEraL.—(1) The Secretary shall by regulation determine
whether any species 18 an endangered species or a threatened species
because of any of the following factors: .

(1) the present or threatened destruction, modification, or curtail-

ment of its habitat or range; ,

_ _(#) overutilization for commercial, sporting, scientific, or educa- .
tional purposes; -

(8) disease or predation;

({) the inadeq of ezisting regulatory mechanisms; or

(56) other matural or manmade factors affecting its continued

S:&:Eqa«amo:%&ao m%o&& gnwa&m\oaav«w?g&&:&g&-
ment), amphibian, reptile, mollusk, crustacean, arthropod or other
invertebrate, and includes any part, product, egg, or offspring
thereof, or the dead body or parts SE.SM
(6) The term “foreign commerce” includes, among other things,
any transaction—
(A) between persons within one foreign country;
(B) between persons in two or more foreign countries:
(C) between a person within the United States and a person
in a foreign country; or
(D) between persons within the United States, where the fish
and wildlife in question are moving in any country or counlries
outside the United States.
(7) The term ““import”’ means to land on, bring into, or iniroduce

into, or attempt to land on, bring into, or introduce into, any place m«aﬂ.m\xwau. . . o
subject to the jurisdiction of the United States, whether or not such (2) With respect to any species over which program responsibilities V
| have been vested in the Secretary of Commerce pursuant lo Reorganization

landing, bringing, or introduction constitules an importation within |
the meaning of the customs laws of the United States. ,
(8) The term ‘‘person’ means an individual, corporaltion, partner-
ship, trust, association, or any other privale entity, or any officer,
employee, agent, department, or instrumentality of the Federal W
Government, of any State or political subdivision thereof, or of any ﬂ
Joreign government. . ._
9 % he term ‘'plant” means any member of the plant kingdom, .
including seeds, roots and other parts thereof. ) ) ”
(10) The term “‘Secretary” means, ezcept as otherwise herein ;
provided, the Secretary of the Interior or the Secretary of Commerce
as program responsibilities are vested pursuant to the provisions of “
Reorganization Plan Numbered 4 of 1970, except that with respect to w
the enforcement of the provisions of this Act and the Convention which |
pertain to the importation or exportation of terrestrial plants, the |
term means the Secrelary of Agriculture.

Plan N,M—Mw&%& 4 of 1970—
in any case in which the Secretary of Commerce determi
that such species should— v o o rmnes
(1) be listed as an endangered species or a threatened species, or
(i1) be changed in status from a threatened species to an en-
dangered species,
he shall 8o inform the Secretary of the Interior, who shall list such
-ﬁmamswu.e: accordance 8%}:5%. .m«amea..
! in any case in which the Secretary of C ]
_ that ek spebicn o ry of Commerce determines
(%) be removed from any list published pursuant to subsection
@A m.\v QNS aMM?P or
11) be ¢ ed in status from an endangered ]
threatened am.nﬂ.%«? % gered species 10
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he shall recommend such action to the Secretary of the Interior, and
the Secretary of the Interior, if he concurs in the recommendation,
shall implement such action; and

(C) the Secretary of the Interior may not list or remove from an
list any such species, and may not_change the slalus of any suc
species which are listed, without a prior favorable determination made
pursuant to this section by the Secreta of Commerce.

(b) Basis ror DerermiNaTions.—(1) umm\« Secretary shall make deter-
minations required by subsection (a) of this section on the basis of the
best scientific and commercial data available to him and after consultation,
as appropriate, with the a%a&& States, interested persons and organiza-
tions, other interested Federal agencies, and, in cooperation with the
Secretary of Slate, with the country or countries in which the species
concerned 18 normally found or whose citizens harvest such species on the
high seas; except that in any case in which such determinations involve
resident species of fish or wildlife, the Secretary of the Interior may
not add such species to, or remove such species from, any list published
pursuant lo subsection (c) of this section, unless the Secretary has m\mszl

(A) published notice in the Federal Register and notified the Goy-
ernor of each State within which such species 18 then known to occur
that such action is contemplated;

(B) allowed each such State 90 days after notification to submit
its comments and recommendations, except to the extent that such
period may be shortened by agreement between the Secretary and the
Governor or Governors concerned; and

(C) published in the Federal Register a summary of all comments
and recommendations received by him which relate to such proposed
action.

(2) In determining whether or not a:ﬁ%as.«« is an endangered species
or a threatened species, the Secretary 8 take into consideration those
efforts, if any, being made by any nation or any political subdivision of
any nation to protect such species, whether by ﬁa&wgn control, protection
of habitat E:w food supply, or other conservation practices, within any
area under the jurisdiction of any such nation or political subdivision,
or on the high seas.

(3) Species which have been designated as requiring prolection from
unrestricted commerce by any foreign country, or pursuant to any inter-
national agreement, shall receive full consideration by the Secretary to
determine whether each is an endangered species or a threatened w.ma.:.a.

(¢) Lists.—(1) The Secretary omms Interior shall publish in the Federal
Register, and from time to lime he may by regulation revise, a list of all
species determined by him or the Secretary of Commerce to be endangered
species and a list of all species determined by him or the Secretary of
«W::SS.& to be SQ&«:«% species. Each list shall refer to the species
contained therein by scientific and common name or names, if any, and
shall specify with respect to each such species over what portion of its
range 1t 18 endangered or threatened.

(8) The Secretary shall, upon the petition of an interested person under
subsection 563(e) of title 5, United States Code, conduct a review of any
listed or unlisted species proposed to be removed from or added to either
of the lists published pursuant lo paragra h (1) of this subsection, but
only if he makes and publishes a .‘N::.:e that such person has presented
substantial evidence which in his judgment warrants such a review.
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(3) Any list in effect on ths day b :
| n the day before ths date of the enact
Act of species of fish or wildlife determined by the .m«.“}SQ:NM Mﬁﬁ:ﬂsww
m.exw:nias. Endangered Species Conservation Act of 1969, to be
Q.R&&K with extinction shall be republished to conform to the &aw_:wmaa.
ion S.mww endangered species or threatened species, as the case may be
w..awa ¢ g&ﬂ: this Act, but until such republication, any such species %0
.Maa u«& e deemed an endangered species within the meaning of this
Rmd.s I »..M r.o@ﬁﬁs.e: of any species pursuant to this %3@3@: shall not
m.EM.. om&n. aring or comment under section 663 of title 5, Uniled
(d) Prorecrive Requrarions.—Whenever an tes is li
I . species is listed
ﬁwa& species pursuant to subsection (c) of this wgae?e“?.wm“_“a:ﬂ y
“S. ! \Wownhhnwa Mwu&%gu M« he deems Nmﬂaa&gé and advisable to EBS.MN
ke con of such species. Secretary may b )
mﬂawﬁﬁ&@ﬁ%ﬁ W.&W.Jw. o any .ﬂ.ﬁ«:& spectes E_QJ\ act @Ne&oﬁ:ﬁﬁwﬂ
, tn the case o exS.M&. ife, or section 9 ]
3«“_ of plants, with respect to endangered a@ﬁ&.«& agawmaagwawhmw-_ Mh ﬁn
to the taking of resident species of .ﬁ} or wildlife, such regulations s
apply in any State which has entered into a cooperative agreement pur-
guant to section 6(a) of this Act only to the extent that such regulations
g.mav&_mo been adopted by such State.
e) SIMILARITY OF APPEARANCE Cases.—The S
meﬁnmww:& ﬂ:& to the Mﬂsi >M& deems advisable, Q.M& MMNWMW&.N@.W %N
ecies or threatened spect it i :
suant Q.M .Mwa:w.ﬁ 4 of this Act +f }n@mﬂa.“m M\.ﬁnaeé} i 1o not Listed pur-
: ) such apecies so closely resembles in appearance, at the point i
question, a species which has been listed Eswﬂni to such a«ﬂ%%hs“ﬁ‘“
enforcement personnel would have substantial difficulty in attempting
to NWA«M.3~%J@%8‘N«= S@a listed and unlisted species;
¢ effect of this substantial difficulty i iti )
a:%om_v&n:n\”ﬂ& or threatened abss.nas...ﬁa:& v an additional threat o
such treatment of an unlisted speciss will sub ] li-
A.OSMMM%MM:\QSQSQ:N%QPM. Jurther the %%&.a of S&mmnﬂmnq.:ate facti
] ATIONS.— zcept as provided in par h
of this subsection and subsection ASﬁ of this a&W&h@mﬂW Mzmwwwmﬂwn Aww
Mﬂnww— w\wwt of EN? 6, United States Code (relating to rulemaking proce-
o MWJ.M»&. apply to any regulation promulgated to carry out the purposes
)(A) In the case of any regulati
A ﬁwﬂa&.wo\ e K kﬂw.l«? tion proposed by the Secretary to carry
t) the Secretary shall publish general notic
ﬂ&.«ﬁwﬁ Q:hr&s:n the complete text of the n« o n“ﬂ.: wmﬁoﬁ
Rﬁ%zwawﬁwiw not less than 60 days before the n\%&ea date of the
1t) if any person who feels that he may be adversel
the proposed regulation files (within 46 days after the &&w N ha:nmwxw
tion of general notice) objections thereto and requests a public hearing
thereon, the Secreta. may grant such request, but shall, if he denies
wwga% request, publish his reasons therefor in the Federal Register.
y RA« mv Q&.n r subparagraph (A) of this paragraph nor section 553 of
itle 6, United States Code, shall apply in the case of any of the following
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regulations and any such regulation shall, at the discretion of the Secre-
tary, taks effect immediately upon publication of the regulation in the
Federal Reguster:

(i) Any regulation appropriate to carry out the purposes of this
Act which was originally promulgated to carry out the Endangered
Species Conservation Act of 1969.

(ii) Any regulation (including any regulation implementing
section 6(g)(2) (B)(ii) of this Act) issued by the Secretary in regard
to any emergency posing a significant risk to the well-being of any
spectes of fish or g&ww& but only if (I) at the time of %:w&an:.ea
of the regulation in the Federal Register the Secretary publishes
therein detailed reasons why such regulation 18 necessary, and (I1)
in the case such regulation applies to resident m%o.s.& of %mt_ and
wildlife, the requirements of subsection (b)(4), (B), and (C) of this
section have been complied with. Any regulation promulgated under
the authority of this clause (ii) shall cease to have force and effect at
the close of the 120-day period following the date of publication
unless, during such 120-day period, the rulemaking procedures
which would apply to such regulation without regard to this sub-
paragraph are complied with.

(3) The publication in the Federal Register of any proposed or final
requlation which is necessary or appropriate to carry out the purposes
of this Act shall include a statement m\ the Secretary of the facts on which
such regulation 1s based and the relationship of such facis to such
regulation.

LAND ACQUISITION

Skc. 6. (a) Proarau.—The Secretary of the Interior shall establish
and implement @ program to conserve (A) fish or wildlife which are
listed as endangered species or threatened species pursuant to section 4
of this Act; or (B) plants which are included in Appendices to the Conven-
tion. To carry out such program, he— '

(1) shall utilize the land acquisition and other a:tsz.“«—\::%x
the Fish and Wildlife Act of 1966, as amended, the Fish and Wildlife
Coordination Act, as amended, and the Migratory Bird Conserva-
tion Act, as appropriate; and

(2) is authorized to acquire by purchase, donation, or otherwise,
lands, waters, or interest therein, and such authority shall be in ad-
dition to any other land acquisition authority vested in him.

(b) Acquisitions.—Funds made available pursuant to the Land and
Water Conservation Fund Act of 1966, as amended, may be used for the
purpose of acquiring lands, waters, or interests therein under subsection
(a) of this section.

COOPERATION WITH THE STATES

.wna.m.ASszna:.l?nniS.:Q:I}«%S.E.E: a::.c:.u&ggf.a
Act, the Secretary shall cooperate to NNQ mazimum extent practicable with
the States. Such cooperation shall include consultation with the States
concerned before acquiring any land or water, or interest therein, for the
purpose of conserving any e ngered species or threatened species.
(6) ManaaemeNT AGREEMENTS.—The Secrelary may enler 1nto
agreements with any State for the administration and management of any
area established for the conservation of endangered species or threatened
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species. Any revenues derived from the administration of such areas unde

se agreements shall be subject to the provisions of “«a:e: 401 of SM
kaM w\m.\::« 15, QQM (49 Stat. 383; 16 U.S.C. 715s).

¢) CooPERATIVE AGREEMENTS.— In furtherance of the purposes of thi
Act, the Secretary 18 authorized to ai.ax.. nto a aee“%ﬁ%« %ﬁ«&:%nﬁn
accordance with this section with any State which establishes and main-
taing an adequate and active program for the conservation of endangered
8pecies and threatened species. Within one hundred and twenty days after
the Secretary receives a certified copy of such a proposed State program
he shall make a determination whether such program is in accordance with
this Act. .Qi%m he &aSwSS%r pursuant to thig subsection, that the State
program 1s not in accordance with this Act, he shall enter into a cooperative
agreement with the State for the purpose of assisting in implementation of
the State program. In order for a State program to be detmed an adequate

and active program for the conservation of endangered species and threat- -

ened species, the Secretary must find, and annually th
such .mams.vs? ““.pﬁ under M @a&.\WSn\nSl y thereafter reconfirm
authority resides in the State agency to conserve resident speri
of fish or wildlife determined by the Stal oy to
m“ me&a“-_ﬁ.m& e i y e agency or the Secrelary to
the State agency has established acceptable conservation pro-
grams, consistent with the purposes and ﬁems.% of this Aect, \aw all
Mu&«i species of fish or wildlife in the State which are deemed by
e Secretary to be endangered or threatened, and has furnished a
copy of such plan and program together with all pertinent details,
information, and data requested to the Secrelary;
de nm.wx sﬂ_n %N&Mn _ama:am ts authorized to aesw.\:& investigations (o
status and requirements for survi ] ]
e\.@% M:&ME&Q& q Jor survival of resident species
the State agency is authorized to establish programs, includin
the acquisition of land or aquatic habitat or interests t-s.a.ﬁ.:_ Jor Sm
M.wmw%e&se: of resident endangered species or threatened species;
(6) provision is made for public participati ¥ ) f
{ 1 for pation in designatin
&Ru&%& species of fish or unldlife as endangered or SR&«:&.@: !
(d) ALLocation oF Funps.—(1) The Secretary is authorized to provide
g\m:a:a:& assistance lo any State, through its respective State agency, which
as entered into a 8.&5.@:8 agreement pursuant to subsection (c) of this
u\ﬂ:ea to assist in development of programs for the conservation of en-
ngered and threatened species. The Secretary shall make an allocation
of appropriated funds to such States based on consideration of —
(A) the international commitments of the United Stafes fo protect
endangered species or threatened species;
(B) the readiness of a State to proceed with a conservation pro-
Qﬂ%voﬂ“ﬂS:i WSS the w_wﬁa:.eaa&ai purposes of this Act;
(C number of endangered speci i
R S f g pecies and threatened species
(D) the potential for restoring endangered species and threatened
species ina State; and
(E) the relative urgency to iniliate a program to restore and pro-
tect an endangered species or threatened species in terms of survival
of the species.
So much of any appropriated funds allocated for obligation to any State
Jor any fiscal year as remains unobligated at the close thereof is authorized

———
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to be made available to that State until the close of the succeeding fiscal
year. Any amount allocated to any State which is unobligated at the end
of the period during which it is available for expenditure 18 authorized to
be made available for expenditure by the Secretary in conducting pro-
grams under this section.

(2) Such cooperative agreements shall rovide for (A) the actions to be
taken by the Secretary and the States; Amv the benefits that are expected
to be derived in connection with the conservation of endangered or threatened
species; (C) the estimated cost of these actions; and (D) the share of such
costs to be borne by the Federal Government and by the States; except that—

(3) the Federal share of such program costs shall not exceed 66%
@MHN centum of the estimated program costs stated in the agreement;
a
(#3) the Federal share may be increased to 75 per centum whenever
two or more Slates having a common interest in one or more en-
dangered or threatened species, the conservation o which may be
enhanced by cooperation of such States, enter jointly into an agree-
ment with the Secretary.
The Secretary may, in his Mmgas.b:. and under such rules and regulations
as he may prescribe, advance funds to the State for financing the United
States pro rata share agreed upon in the cooperative agreement. For the
purposes of this section, the non-Federal share may, in the discretion o.m
the Secretary, be in the form of money or real property, the value of whic
will be determined by the Secretary, whose decision shall be final.

(¢) Review oF Stare Proarams.—Any action taken by the Secre-
tary under this section shall be subject to his pertodic review at no greater
than annudal intervals.

(f) Conrricts BETwEEN FEDERAL AND STATE Laws.—Any State
law or regulation which applies with respect to the importalion or exporta-
tion of, or interstate or foreign commerce in, endangered species or threal-
ened species 18 void to the extent that it may effectively (1) permit what is
prohibited by this Act or by any regulation w ich implements this Act, or
(2) prohibit what is authorized pursuant to an ezemption or permit pro-
vided for in this Act or in any regulation which implements this Act. This
Act shall not otherwise be construed to void any State law or ..wein:.e:
which is intended to conserve migratory, resident, or introduced fish or
wildlife, or to permit or prohibit sale of such fish or wildlife. Any State
law or regulation respecting the taking of an endangered species or threat-
ened species may be more restrictive than the exemptions or ermits

rovided for in this Act or in any regulation which implemenis thiz Act
ut not less restrictive than the prohiditions so defined.

(9) Transition—(1) For purposes of this subsection, the term
“establishment period’’ means, with respectto any State, the period beginning
on the date of enactment of this Act and ending on whichever of the following
dates first occurs: (A) the date of the close o the 120-day period following
the adjournment of the first regular session of the N«m&gza of such State
which commences after such date of enactment, or (B) the date of the close
of the 15-month period following such date of enactment.

(8) The prohibitions set forth in or authorized pursuant to sections 4(d)
and 9(a)(1)(B) of this Act shall not apply with respect to the taking of any

-
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.-.MJM&M %@ﬂnw&ﬂw%&a eb threatened species (other than GS..«M Listed
P iz onvention or otherwise specifically covered by a
other treaty or Federal law) within any .mS&I?S y van
(A) which is then a party to a cooperative agreement with the
Secretary pursuant to section 6(c) of this Act (ezcept to the extent that
the taking of any such species is contrary to the law of such State); or
(B) except for any time within the establishment period when—
(3) the Secretary applies such prohibition to such species at
the request of the State, or
i1) the Secretary applies such prohibition after he finds, and
publishes his .ﬁ:&ﬁ? hat an emergency ezists posing a a&:eﬂm-
cant risk to the well-being of such species and that ‘N« prohibi-
tion must be applied to protect such species. The Secretary’s
Jinding and publication may be made without regard to the public
hearing or comment provisions of section 6568 of title 5, United
States Code, or any other provision of this Act; but such pro-
hibition shall expire 90 days after the date eN its imposition un-
less the Secretary further extends such prohibition by publishing
notice and a statement of justification of such extension.
. Q.Nﬁm.wnaqn:~oz%.| The Secretary 18 authorized to promulgate such
egulations as may be appropriate to carry out the provisions of this section
Rﬁs:e to .%gaﬁm& a«.:.aswﬂﬂs to QSSN.Q P 4
(i) ApprOPRIATIONS.— For the purposes of this section, there is author-

&«&8?:3.&&58}53& i.
ized 10 be g Mm e%%.;eﬁe . § \mguanuap:n.?aaua_rowv.:e_

INTERAGENCY COOPERATION

_Sgc. 7. The Secretary shall review other programs administered by
him and utilize such programs in furtherance ehaﬁs purposes of this Act.
AUl other Federal depariments and agencies shall, 1n consultation with
and with the assistance of the Secretary, utilize their authorities in further-
ance of the @:.M%Hza of this Act by carrying out programs for the con-
servation of endangered species and threatened species listed pursuant
to section 4 of this Act and by taking such action necessary to insure that
actions authorized, funded, or carried out by them do not jeopardize the
continued eristence of such endangered species and threatened species or
mawﬂ“«ﬂa SM& &a%#.%h&.m or modification of hwng.sa of such species which
18 in Y ecretary, after consullation as appropriate with
the affected States, to be e.aSww f prropT

INTERNATIONAL COOPERATION

mnn. 8. (a) 32;@2: AssisTance.—As a demonatration of the
commitment of the United States to the worldwide protection of endangered
species and threatened species, the President may, subject to the provisions
of section 1415 of the Supplemental Appropriation Act, 1963 (31 U.S.C.
724), use foreign currencies accruing to the United States Government
under the Agricultural Trade Development and Assistance Act of 1954
or any other law to provide to any foreign country (with its consent)
assistance in the development and management of programs in that
country which the Secretary determines Semn necessary or useful for the
conservation of any endangered species or SR&&K@ species listed b
the Secretary pursuant to section 4 of this Act. The President s

89-690 0 - 82 - 29

{
1
t
1



436

ovide assistance (which includes, but iz not limited to, the acquisition,

y lease or otherunse, of lands, waters, or interests therein) to foreign

countries under thie section under such terms and conditions as he deems

appropriate. Whenever foreign currencies are available for the provision of

assistance under this section, such currencies shall be used in preference to
funds appropriated under the authority of section 15 of this Act.

(b) Enxcouricement or ForztaN Proorams.—In order to carry
out further the provisions of this Act, the Secretary, through the Secretary
of State, shall encourage—-

(1) foreign countries to provide for the conservation of fish or wild-
life including endangered species and threatened species listed pursu-
ant to section 4 of this Act;

(2) the entering into of bilateral or multilateral agreements with
Joreign countries to provide for such conservation; and

(8) foreign persons who directly or indirectly take fish or wildlife
in foreign countries or on the high seas for importation into the United
States for commercial or other purposes to develop and carry out with
such assistance as he may provide, conservation practices designed to
enhance such fish or s&m Qﬂﬂ and their habitat.

(¢c) PersonNsL.—After consultation with the Secretary of State, the
Secretary may—

Aw« assign or otherwise make available any officer or employee of
his department for the purpose of aee%«ﬂ&.maﬁ wnth foreign countries
and international organizations in developing personnel resources
and programs which promote the conservation of .\.w:, or wildlife; and

(#) conduct or provide financial assistance for the educational
training of foreign personnel, in this country or abroad, in fish,
wildlife, or plant management, research and law enforcement and to
render professional assistance abroad in such matlers.

(d) INvEsTiaarions.—After consullation with the Secretary of State
and the Secretary of the Treasury, as appropriate, the Secretary may
conduct or cause to be conducted such law enforcement investigations and
research abroad as he deems necessary to carry out the purposes of this Act.

(¢) Convention IupLemENTATION.—The President is authorized and
directed to designate appropriaile agencies to act as the Management
Authority or Authorities and the Scientific Authority or Authorities

reuant to the Convention. The agencies so designated shall thereafter
e authorized to do all things assigned to them under the Convention,
including the issuance of permits and certificates. The agency designated
by the President to communicate with other parties to the Convention and
with the Secretariat shall also be empowered, where a ﬁa:o%gx. in
consultation with the State Department, to act on behalf of and represent
the United States in all regards as required by the Convention. The
President shall also designate those agencies which shall act on behalf of
and represent the United States in all regards as required by the Conven-
tion on Nature Protection and Wildlife Preservation in the Western
Hemisphere.

PROHIBITED ACTS

Sxc. 9. (a) Gsnzrar.—(1) Ezcept as provided in sections 6(g)(2) and
10 of this Act, with respect to E‘-N endangered species of fish or wildlife
listed pursuant to section 4 of this Act it i3 unla Jor any person
subject to the jurisdiction of the United States to—
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?»:Sona:ug}n&.«:.ic.os«uena .
the Q:&«% .m::%w ? port any stk species from
(B) take any such species within the United States or the territorial
sea of the Unated States;
(C) take any such species upon the high seas;
(D) possess, sell, deliver, carry, transport, or ship, by any means
%%Mnmmmve%. any such species taken in S.ewaae: of subparagraphs (B)
(E) deliver, receive, carry, transport, or ship in interstate or
Joreign commerce, by any means whatsoever and in the course of a
commercial activily, any such species;
(F) sell or offer for sale in interstate or foreign commerce any
such species; or
(@) violate any regulation pertaining o such species or to any
“»..“N“a“& species _m\ \Ww a&. .MS%Q« listed pursuant to section 4 of
ct ana promuiga the Secreta ursuant to authori -
vided by this Act. e thority pro

(8) Ezcept as provided in sections 6(g)(2) and 10 of this Act, with

“&wvmw »«M wam en :%.s“&\.. ecies of plants :w&& pursuant lo section 4
ct, 2t 18 unlawful for any person subject to the jurisdicti
%« Qaa.NM«v b ia unla Yy p ject to the jurisdiction of
import any such species into, or export any such species from,
the Unit d Q&«% P P v P f
(B) deliver, receive, carry, transport, or ship in interstate or Soreign
commerce, by any means whatsoever and in the course of a commercial
activity, any such species; ,
(C) sell or offer for sale in interstate or foreign commerce any
such species; or
(D) violate any regulation pertaining to such 8pecies or lo any
threatened species of m&.: listed pursiant to section 4 of this Act
Mﬁﬂ qua-in&& by the Secretary pursuant to authority provided by
ct. :

()] _mwmm.;m mnu.u IN CapTIvIiTY OR CONTROLLED ENVIRONMENT —
The provisions of this section shall not apply to any fish or wildlife held
in captivity or in a controlled environment on the n.%ma:.e« date of this Act
if the purposes of such holding are nut contrary to the purposes of this
Act; except that this subsection shall not apply in the case of any fish
or wildlife held in the course of a ag.se.n..aw activity. With respect to any
act prohibited by this section which occurs after a period of 180 days
Jrom the effective date of this Act, there shall be a rebuttable presumption
that the fish or wildlife involved in such act was not held in captinty or
n a controlled environment on such effective date.

(¢) Viovation or Convenrion.—(1) It is unlawful for any person
subject to the jurisdiction of the United States to engage in any trade in any
specimens contrary to the provisions of the Convention, or to possess any
specimens traded contrary to the pronasions of the Convention, including

definitions of terms in article I thereof.

(2) Any importation into the United States of fish or wildlife shall, if—

(A) such %&.. or SQ&QQ is not an endangered species listed
pursuant lo section 4 of this Act but is listed in Appendiz II to the
Convention,

(B) the tating and exportation of such fish or wildlife is not
contrary to the provisions of the Convention and all other applicable
requirements of the Convention have been satisfied,
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(C) the applicable requirements of subsections (d), (e), and oo

this section have been satisfied, and

(D) such importation is not made in the course of a commercial
acthinty,

be presumed to be an importation not in violation of any provision of
this Act or any regulation issued pursuant to this Act.

(&) Inporrs anp Exrorrs—(1) It is S&éﬁi >\$. any person to
engage in business as an importer or exporter of fish or §N&w e (other
than shellfish and fishery products which (A) are not isted pursuant to
section 4 of this Act as 3&5&&.& species or threatened species, and (B)
are imported for purposes of human or animal consumption or taken in
waters under the jurisdiction of the United States or on the high seas for
recreational purposes) or plants without Jirst having obtained permission
Jrom the Secretary.

(®) Any person %@& to obtain permission under paragraph (1)
of this subsection shall—

(A) keep such records as will SJully and correctly disclose each
importation or exportation of Jisk, wildlife, or plants made by him
and the subsequent disposition made by him with respect to such
Jish, wildlife, or plants;

Ag at all reasonable times upon notice by a duly authorized
representative of the Secretary, afford such representative access to
his places a& business, an opporiunity to ezamine his maen:::N of
imported fish, wildlife, or plants and the records required to be kept
:HM&. subparagraph (A) of this paragraph, and to copy such records;
a

C) file such reports as the Secreta may require.
(6] Nma Secretary QNE rescribe such N.NE&&&:« as are necessary and
appropriale to Sﬁmﬁ out the purposes of this subsection. .

a Reporrs—1It is ::F_m“e \&2. any person importing or exporting
Jish or wildlife (other than shellfish E:W hery products which (1) are
not listed pursuant to section 4 of this Act as endangered or threatened
species, and (%) are imported for purposes of human or animal consump-
tion or taken in waters under the jurisdiction of the United States or on
the high seas for recreational purposes) or plants to fail to file any declara-
tion or report as the Secretary deems necessary o facilitate enforcement
of this Act or to meet the obligations of the Convention.

(f) Drsiavarion or Porrs.—(1) It is unlawful Jor any person
subject to the jurisdiction of the United States to import inlo or export
JSrom the United States any fish or wildlife (other than shellfish and fishery
products which (A) are not listed pursuant to section 4 of this Act as
endangered species or threatened species, and (B) are imported for pur-
poses of human or animal consumption or taken in waters under the
Jurisdiction of the United States or on the high seas for recreational
purposes) or plants, except at a port or ports designated by the Secretary
of “N« Interior. For the purpose of facilitating enforcement of this Act and
reducing the costs thereof, the Secretary of the Interior, with approval of
the Secretary of the Treasury and after notice and opportunity for public
hearing, may, by regulation, designate ports and change such designations.
The a.Mm%.«Sé of the ?“ﬁ.@x. under such terms and n§:§m
prescribe, may permit importation or exportation at )
ports in the interest of the or safety of .N« Jish or wildlife or plants,
or for other reasons if, in his discretion, he deems it appropriate and con-
sistent with the purpose of this subsection.

L ———

439

kaﬂ_eel&&s.@:&&gs« .m.%..«Sée\S«?xlawea&%S«
authority e.\. section 4(d) of the Act of December 5, 1969 (16 U.S.C.
666cc—4(d)), shall, if such designation is in a%na on the day before the
date of the enactment of this Act, be deemed to be a port designated by the
Secretary under paragraph (1) of this subsection until such time as the
Secretary otherwrse provides.

(9) VioLartons.—It is unlawful Jor any person subject to the jurisdic-
tion of the United States to attempt to commit, solicit another to commit, or
cause to be committed, any offense defined in this section.

EXCEPTIONS

Skc. 10. (a) Persirs.—The Secretary may permit, under such terms
and conditions as ke may prescribe, any act otherwise prohibited by section
9 of this Act for scientific purposes or to enhance the propagation or
survival of the affected species.

(0) Harpsuip Exsuprions.—(1) If any person enters into a contract
with respect to a species of fish or wildlife or plant before the date of the
publication in the Federal Register of notice of consideration of that
species as an endangered species and the subsequent listing of that species
as an endangered species pursuant to section 4 of this Act will cause
undue economic \Szmts.@ to such person under the contract, the Secreta ,
in order to minimize such hards ip, may ezempt such person from
application of section 9(a) of this Act to the extent the w‘n&.«:j\ deems
appropriate if such person applies to him Jor such exemption and includes
with such application such information as the Secretary may require to
prove such hardship; except that (A) no such ezemption shall be for a
duration of more than one year Jrom the date of publication in the Federal
Register of notice o 8:.3.&“3“8: of the species concerned, or shall apply
to a quantity of fish or wildlife or plants in excess of that specified by the
Secretary; (B) the one-year period Jor those species of &%} or wildlife
listed by the Secretary as endangered prior to the effective date of this
Act shall expire in accordance with the terms of section 3 of the Act of
December 6, 1969 (83 Stat. 276); and (C) no such ezemption may be
granted for the importation or exportation of a specimen listed in Appendiz
I of the Convention which is to be used in a commercial activity,

(2) As used in this subsection, the term “undue economic hardship”
shall include, but not be limited to:

(A) substantial economic loss resulting from inability caused b
this Act to perform contracts with respect o species of fish and wild-
life entered info prior to the date of publication in the Federal Regiater
of a notice of consideration of such epecies as an endangered species;

(B) substantial economic loss to persons who, for the year prior to
the notice of consideration of such apecies as an endangered species,
derived a substantial portion of their income from the lawful E.N&S of
Mme listed species, which taking would be made unlawful under this

t; or

(O) curtailment of subsistence taking made unlawful under this
Act by persons (i) not reasonably able to secure other sources of sub-
sistence,; and (ii) dependent to a substantial extent upon hunting and
Sishing for subsistence; and (iii) who must engage in such curtailed
taking for subsistence purposes. )

(8) The Secretary may SQWM urther requirements for a showing o
undue economic hardship as he deems fit. Ezceptions granted under this
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section may be limited by the Secretary in his discretion as to time, area,
or other factor o nﬁwmsg&&e. .

(¢) Norice Anp Revigw —The Secretary shall publish notice in the
Federal Register of each avmmmﬁs.es Jfor an exemption or permit which is
made under this subsection. Each notice shall invite the submission from in-
teresied parties, within thirty days after the date of the notice, written
data, views, or arguments with respect to the application. Information
received @% the Secretary as a part of any application shall be available
to the public as a matter of public record at ne&.&& .:n.mu of the proceeding.

(@) Peruir anp Exeurrion Poricy.—The Secretary may grant
exceptions under subsections (a) and (b) of this section only if he finds
and publishes his finding in the Federal Register that (1) such ezceptions
were awﬁ:.& Jor in good faith, (2) if granted and exercised will not oper-
ale to disadvantage of such endangered species, and (3) will be con-
sistent with the QGSS and policy set forth in section 2 of this Act.

(e) ArLasxa :~<nm.|2w~m.n&§ as provided in wa..aﬁ.nv> 4) of
this subsection the provisions of this Act shall not apply with respect to
the taking of any endangered species or threatened species, or the tmpor-
tation of any such :wa«a@.& taken pursuant to this section, @Nll

(A) any Indian, Aleut, or Eskimo who 18 an Alaskan Native who
resides in Alaska; or
Q&MWV any non-nalive permanent resident of an Alaskan native

ge;

if such taking is primarily for subsistence purposes. Non-edible by-
products of species taken pursuant to this section may be sold in interstate
commerce when made inlo authentic native articles of handicrafts and
clothing; except that the provisions of this subsection shall not apply to
any non-native resident of an Alaskan native village found by the Secre-
tary to be not primarily dependent upon the taking of fish and S&&.w«a Jor
consumplion or for the creation and sale of E:m&;s.a native articles of
handicrafts and clothing.

(8) Any taking under this subsection may not be accomplished in a
wasleful manner. .

(8) As used in this subsection—

(1) The term “‘subsistence” includes selling any edible portion of
fish or wildlife in native villages and towns in Alaska for native
ae:w:Sw.:.ea within native villages or towns; and

() Theterm “‘authentic native articles of handicrafts and clothing”
means items composed wholly or in some significant respect of natural
materials, and which are produced, decorated, or fashioned in the
czercise of traditional native handicrafts without the use of panto-
graphs, multiple carvers, or other mass copying devices. Traditional
natwe handicrafts include, but are not limuted to, weaving, carving,
stilching, sewing, lacking, beading, drawing, and painting.

4) 2&.5&35&:@ the provisions of paragraph (1) of this subsection,
whenever the Secretary determines that any species of fish or wildlife
which is subject to taking under the provisions of this subsection is an
endangered species or threatened species, and that such Emaﬁiﬁalx&e
and negatively affects the threatened or endangered species, he may pre-
scribe regulations upon the taking of such species by any such Indian,
Aleut, Eskimo, or non-Native Alaskan resident of an Alaskan native
village. Such regulations may be established with reference to species,
geographical description of the area included, the season for taking, or any
other factors related to the reason for establishing such re ions and con-
sistent with the policy of this Act. Such regulations shall be prescribed after
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a notice and hearings in the affected judicial districts of Alaska and as
otherwise required by section 108 of the Marine Mammal Protection Act of
1972, and s be removed as soon as the Secretary determines that the
need for their impositions has disappeared. _

PENALTIES AND ENFORCEMENT

Skc. 11. (a) CrviL Penarries—(1) Any person who knowingly
violates, or who knowingly commits an act in the course of a commercial
activity which violates, any provision of this Aet, or any provision of any
permit or certificate issued hereunder, or of any regulation issued in order
to implement subsection (a)(1) (4), (B), (C), (D), (E), or (F), (a)(#)
(A4), (B); or (C), (c), (d) (other than a regulution relating to recordkeeping
or filing of x«%owtv. (f) or (g) of section 9 of this Act, may be assessed a
civil penalty by the Secretary of not more than $10,000 for each violation.
Any person who knowingly volates, or who knowingly commits an act
in the course of a commercial activity which violates, any provision of
any other regulation issued under this Act may be assessed a civil penalty
by the Secretary of not more than $6,000 for each such violation. Any
person who otherwnse violates any provision of this Act, or any regulation,

ermit, or certificate issued hereunder, may be assessed a S.S.se penally

y the Secretary of not more than $1,000 for each such violation. No
penalty may be assessed under this subsection unless such person is given
notice and oﬁw&.::::\ Jor a hearing with respect to such violation. Each
violation shall be a separate offense. Any such civil penalty may be re-
mitted or mitigated by the Secretary. Upon any failure to pay a penalty
assessed under this subsection, the Secretary may reguest the Attorney
General to institute a civil action in a district court of the United States
Sor any district in which such person is found, resides, or transacts busi-
ness to collect the penally and such court shall have jurisdiction to hear
and decide auﬂng action. The court shall hear such action on the record
made before Secretary and shall sustain his action if it is supported
by substantial evidence on the record considered as a whole. :

(2) Hearings held during proceedings for the assessment of civil penalties
authorized by \.ﬁnxgng m%v of this subsection shall be conducted in
accordance wnth section 564 of tutle 5, United States Code. The Secretary
may 1ssue subpenas for the attendance and testimony of witnesses and
the production of relevant papers, books, and documents, and administer
oaths. Witnesses summoned shall be paid the SSW\%» and mileage that
are paid to wilnesses in the courts of the United Slates. In case of con-
tumacy or refusal to obey a subpena served upon any person pursuant to
this magﬁdﬂ? the district court :.M\ the United States for any district in
which such person is found or resides or transacts business, upon applica-
tion by the United States and after notice to such person, a:nm have juris-
diction to issue an order requiring such person to appear and give testimony
before the Secretary or to appear and produce documents before the
Secretary, or both, and any \a&wﬁa to obey such order of the court may be
punished by suck ccurt as a contempt thereof.

(8) CriMinar Viorations.—(1) Any person who willfully commits
an act which violates any provision of this \wa. of any permit or certificate
1ssued hereunder, or of any regulation issued in e&w‘. to implement sub-
section (a)(1) (A), (B), (C), (D), (E), or (F); (a)(2) (4), (B), or ((),
(c), (d) (other than a regulation relating to recordkeeping or filing of
reports, (f), or (g) of section 9 of this Act shall, upon connction, be fined
not more than $20,000) or imprisoned for not more than one year, or both.
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Any person who willfully commits an act which violates any provision of
any other regulation 1ssued under this Act shall, upon conviction, be fined
not more than $10,000 or imprisoned for not more ﬁ: siz months, or both.

(2) The head of any Federal agency which has issued a lease, license,
permit, or other agreement authorizing the use of Federal lands, tneluding
grazing of domestic livestock, to any person who is convicted of a eriminal
violation of this Act or any regulation, permit, or certificate issued here-
under may immediately mod; Y, suspend, or revoke each lease, license,
permit, or other agreement. The Secretary shall also suspend Jor @ period
of up lo one year, or cancel, any Federal hunting or fishing permits or
stamps issued to any person who 1s convicted of a criminal violation of any
promsion of this Act or any regulation, permit, or certificate issued here-
under. The United States shall not be liable Jor the payments of any
compensation, reimbursement, or damages in connection with the modifica-
tion, suspension, or revocation of any leases, licenses, permits, stamps, or
other agreements pursuant to this section.

(¢) Disrricr Courr Jurispicrion.—The several district courts %&
the United States, including the courts enumerated in section 460 of i
28, United States Code, shall have jurisdiction over any actions arising
under this Act. For the purpose of this Act, American Samoa shall be
included within the judicial district of the District Court of the United

, States for the District of Hawais.

(d) Rewarps.—Upon the recommendation of the Secretary, the Sec-
retary of the Treasury is authorized to pay an amount equal to one-half
of the civil penalty or fine paid, but not to exceed $2,600, to any person
who furnishes information which leads to a finding of cinl violation or a
conviction of a criminal violation of any provision of this Act or any
regulation or permit issued thereunder. Any officer or employee of the
United States or of any State or local government who furnishes informa-
tion or renders service in the performance of his official duties shall not
be eligible for payment under this section.

(¢) Exrorcement.—(1) The provisions of this Act and aam\ regulations
or permils issued pursuant thereto shall be enforced by the ecretary, the
Secretary of the Treasury, or the Secretary of the bﬁlﬁ«i in which
the Coast Guard is operating, or all such Secretaries. h such Secretar
may utilize by agreement, with or without reimbursement, the personnel,
services, and facilities of any other Federal agency or any State agency
Jor purposes of enforcing this Act.

(2 %\8 Judges of the district courts of the United States and the United
States magustrates may, within their respective jurisdictions, upon proper
oath or affirmation showing probable cause, issue such warrants or other
process as may be required for enforcement of this Act and any regulation
wsued thereunder.

(8) Any person authorized by the Secretary, the Secretary of the Treas-
ury, or the Secretary of the Department in which the Coast Guard is
operating, lo enforce this Act may delain for inspection and ﬁ-%«& any
package, crate, or other container, including its contents, and all ac-
companying documents, upon importation or erportation. Such person
may ezxecule and serve any arrest warrant, search warrant, or other
warrant or civil or criminal process issued by any officer or court of
competent jurisdiction for enforcement of this Act. Such person so
authorized may search and seize, with or without a warrant, as authorized
by law. Any fish, wildlife, property, or item so seized shall be held by any

erson n:&i&& by the @w«.ﬂag_ the Secretary of the Treasury, or the
ecretary of the Department in which the Coast Guard is operating
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pending disposition of civil or criminal proceedings, or the institulion

of an action in rem for forfeiture of such JSish, &&m\n. operly, or item

pursuant to %E.emua%v (4) of this subscction; except that the Secretary

may, in lieu of holding such fish, wildlife, property, or item, permit

.mx owner or consignee to post a bond or other surety satisfactory to the
ecrelary.

(4)(A) AU fish or wildlife or plants taken, possessed, sold, purchased,
Q.N.&.& or sale or purchase, transported, delivered, receive , carried,
shapped, exported, or imported contrary to the provisions of this Act
any regulation made pursuant thereto, or any permit or certificate issued
hereunder shall be subject to forfeiture to the United States.

(B) All guns, traps, nets,” and other equipment, vessels, vehicles, air-
Q.n\.r and other means of transportation used to aid the taking, possessing,
selling, purchasing, QNQJ.:Q Jor sale or purchase, transporting, delivering,
recewning, carrying, shipping, exporting, or importing of any fisk or wild-
life or plants in violation of this Act, any regulalion m ursuant thereto,
or any permit or certificate issued thereunder shall be ._:@aa to forfeiture
to the United States upon conviction of a criminal violation pursuant to
section 11(b)(1) of this Act.

(6) All promsions of law relating to the seizure, forfeiture, and con-
demnation of a vessel for violation of the customs laws, the disposition
of such vessel or the proceeds from the sale thereof, and the remission or
mitigation of such forfeiture, shall apply lto the seizures and forfeitures
incurred, or alleged to have been incurred, under the provisions of this
Act, insofar as such provisions of law are applicable and not inconsistent
with the %see&@.eq& of this Act; except that a& powers, rights, and duties
conferred or imposed by the customs laws upon any e.MWaw or employee
of the u.Ra«EN epartment shall, for the purposes of this Act, be exercised
or performed by the Secretary or by such persons as he ma designate.

(f) Reeurations.—The ecrelary, the Secretary of the Treasury, and
the Secretary of the Department in which the Coast Guard is operating,
are authorized to promulgate suck regulations as may be appropriate
to enforce this Act, and charge Rgo:nmm Jees for expenses to the Govern-
ment connected with permits or certificates authorized y this Act including

ocessing applications and reasonable ins ections, and with the transfer,

oard, \E:&m:S or storage of fish or §.~M~.~. e or plants and evidentiary
items seized and forfeited under this Act. All such Jees collected pursuant
to this subsection shall be deposited in the Treasury to the credit of the
appropriation which is current and chargeable for m&a cost of furnishing
services. Appropriated funds may be expended pending reimbursement
Jfrom parties in interest.
(9) Cirizen Suits.—(1) Ezxcept as provided in paragraph (2) of this
subsection any person may commence a civil suit on his own behalf —

(4) to enjoin any person, including the United States and any
other governmental instrumentality or agency (to the extent permitted
by the eleventh amendment to the Constitution), who is alleged to be
in violation of any provision of this Act or regulation issued under
the authority thereof; or

(B) tv compel the Secretary to apply, pursuant to section 6(g)(2)
(BY(it) of this Act, the prohibitions set forth in or authorized pur-
suant lo section 4(d) or section 9(a)(1)(B) of this Act with respect
to the taking of any resident endangered species or threatened species

. within any State.

The district courts shall have jurisdiction, without regard to the amount in
controversy or the citizenship of the parties, to enforce any such provision
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or regulation, as the case may be. In any civil suit commenced under
subparagraph (B) the district court shall compel the Secretary to apply the
prohibition sought if the court finds that the allegation that an emergency
exists is supported by substantial evidence.

(2) (A) No action may be commenced witler subparagraph (1)(A) of
this section—

(¥) prior to sizty days after written notice of the violation has been
given to the Secretary, and to any alleged violator of any such provi-
sion or repulation;

(22) if the Secretary has commenced action to impose e penally
pursuant to subsection (a) of this section; or

(i3) if the United States has commenced and is &:ﬁ:&w‘ prosecut-
ing a criminal action in a court of the United States or a State to re-
dress a violation of any such provision or regulation.

(B) No action may be commenced under subparagraph (1)(B) of this
section—

() prior to sizty days after written notice has been given to the
Secretary selting forth the reasons why an emer ency 8 thought to
exist with respect to an endangered species or a threatened 8pecies in
the State concerned; or

(1) if the Secretary has commenced and is diligently proseculing
action under section 6(g)(2)(B)(ii) of this Act to determine whether

any such emergency ezists.
(6)) AL\V Any suit under this subsection may be brought in the judicial
district 1n which the violation occurs.

(B) In any such suit under this subsection in which the United States
8 not a @E.«wb the Attorney General, at the request of the Secretary, may
intervene on behalf of the &&& States as a matter of right.

(4) The court, 1n"issuing any final order in any suit brought pursuant
to paragraph (1) of this subsection, may award costs of hitigation (in-
cluding reasonable attorney and expert witness Jees) to any party,
whenever the court determines such award is appropriate. ]

(6) The injunctive relief provided by this subsection shall not restrict
any right which any person (or class of persons) may have under any
statute or common law to seek enforcement of any standard or limitation
or lo seek any other relief (including relief against the Secretary or a
State agency.)

(h) :%ceac;iioz Wirn Orner Laws.— The Secretary of Agriculture
and the Secretary shall provide for appropriate coordination of the
administration of this Act with the administration of the animal quaran-
tine laws (21 U.S.C. 101-106, 111-136b, and 612-614) and section 306
of the Tariff Act of 1980 (19 U.S.C. 1306). Nothing in this Act or any
amendment made by this Act shall be construed as superseding or limiting
in any manner the functions of the Secretary of Agriculture under any
other law relating to prohibited or restricted importations or possession
R animals and other articles and no proceeding or determination under

is Act shall preclude any proceeding or be considered determinative of
any 1issue of fact or law in any proceeding under any Act administered
by the Secretary of Agriculture. Nothing in this Act shall be construed
as superseding or limiting in any manner the functions and responsibili-
ties of the Secretary of Treasury under the Tariff Act of 1980, in-
cluding, without limitation, section 527 of that Act (19 U.S.C. 1627)
relating to the importation of wildlife taken, killed, possessed, or «\u\gﬂ.‘&
to the United States in violation of the laws or regulations of a oreign
country.
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ENDANGBRED PLANTS

Skc. 12. The Secretary of the Smithsonian Institution, in conjunction
with other affected agencies, is authorized and directed to review (1) species
of plants which are now or may become endangered or SR&S&% and
(%) methods of adequately conserving such species, and to report to Con-
gress, within one year after the date of the enactment of this Act, the
results of such review including recommendations Jor new legislation or
the amendment of existing ?ﬁ.&ﬂag.

.

CONFORMING AMENDMENTS

Skc. 13. (a) Subsection 4(c) of the Act of October 15, 1966 (80 Stat.
928, 16 U.S.C. 668dd(c)), 18 further amended by remising the second
senltence thereof to read as followa: “With the exception of endangered
species and threatened species listed by the Secretary pursuant to section 4
of the Endangered Species Act of 1978 in States wherein a cooperative
agreement does mot exist pursuant to section 6(c) of that Act, nothing in
this Act shall be construed to authorize the Secretary to control or regulate
hunting or fishing of resident fish and wildlife on lands not within the
system.” .

(8) Subsection 10(a) of the Migratory Bird Conservation Act (46
Stat. 1224, 16 U.S.C. 7151(a)) and subsection 401(a) of the Act of June
15, 1935 (49 Stat. 383, 16 U.S.C. 715s(a)), are each amended by striking
out “threatened with extinction,” and inserting in lien thereof the fol-
lowing: “listed pursuant to section 4 of the Endangered Species Act of
1973 as endangered species or threatened species,”.

(¢) Section 7(a)(1) of the Land and —%&aw Conservation Fund Act
of 1966 (16 U.S.C. 4601—9(a)(1)) is amended by striking out:

“THREATENED SpEciEs.—For any national area which may be
authorized for the preservation of species of fish or wildlife that are
threatened with extinction.”

and inserting in liew thereof the following:

“ENDANGERED SPECIES AND THREATENED SPECiES.— For lands,
walers, or inlerests therein, the acquisition of which is authorized
under section 5(a) of the Endangered Species Act of 1978, needed
Jor the g&ﬁeua of conserving endangered or threatened species of
fish or wildlife or plants.” .

(d) The first sentence of section £ of the Act of September 28, 1968, as
amended (76 Slat. 653, 16 U.S.C. 460k-1), is amended to read as Jollows:

“The Secretary is authorized to acquire areas of land, or interests
therein, which are suitable Jor—

“(1) incidental fish and wildlife-oriented recreational development,

(2) the protection of natural resources,

"“(3) the conservation of endangered species or threatened species
listed by the Secretary pursuant to section 4 of the Endangered
Species Act of 1973, or

“(4) carrying out two or more of the purposes set forth in para-
graphs (1) through (3) of this section, n:%nw« adjacent to, or within,
the said conservation areas, excepl that the acquisition of any land
or interest therein pursuant to this section shall be accomplished
only with such funds as may be appropriated therefor by the Congress
or ted for such purposes, but such property shall not be acquired
with funds obtained from the sale of Federal migratory bird hunting
stamps.”

d— A - G
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(¢) The Marine Mammal Protection Act of 1972 (16 U.S.C. 1361-
1407) is amended—

(1) by striking out ‘‘Endangered Species Conaervation Act of
1969" in section 3(1)(B) thereof and tnserting in lieu thereof the
Sollowing: *Endangered Species Act of 1973";

(2) by striking out “‘pursuant to the H:%wn«s.& Species Con-
servation Act of 1969 in section 101(a)(8)(B) thereof and inserting
in licu thereof the following: “or threalened species pursuant to the
Endangered Species Act of 1973”;

(8) by striking out “‘endangered under the Endangered Species
Conservation Act of 1969" in section 102(b) Amv thereof and insertin
in lieu thereof the \eaezwﬂrﬁ “an endangered species or threatene
species pursuant to the Endangered Species Act of 1978"; and

) ek striking out “of the Interior such revisions of the En-
dangered Species List, authorized by the Endangered Species Con-
servation Act of 1969, in section 202(a)(6) thereof and inserting
in liew thereof ke&&&:n.. “such revisions of the endangered species
list and threatened species list published pursuant to section 4(c)(1) of
the Endangered Species Act of 1978".

(f) Section £(I) of the Federal Environmental Pesticide Control Act of
1978 (Public Law 92-516) is amended by striking out the words “'by the
Secretary of the Interior under Public Law 91-185" and inserling in
liew thereof the words ‘‘or threatened by the Secretary pursuant to the
Endangered Species Act of 1973,

REPEALER

Skc. 14. The Endangered Species Conservation Act of 1969 (sections 1
through 8 of the Act of October 15, 1966, and sections 1 through 6 of the
Act of December 5, 1969; 16 U.S.C. 668aa—668cc—6), is repealed.

AUTHORIZATION OF APPROPRIATIONS

Sxc. 15. Except as authorized in section 6 of this Act, there are author-
ized to be appropriated— .

(A) not to exceed $4,000,000 for fiscal year 1974, not to exceed
$8,000,000 for fiscal year 1976 and not to exceed $10,000,000 for
fiscal year 1976, to enable the Department of the Interior to carry
out such functions and responsibilities as it may have been given
under this Act; and

(B) not to exceed $2,000,000 for fiscal year 1974, 81,600,000 for
bﬁsn 1976 and not to exceed $2,000,000 for fiscal year 1976,
to le the Department of Commerce to carry out such functions
and responsibilities as it may have been given under this Act.

EFFECTIVE DATE
Szc. 16. This Act shall take effect on the date of its enactment.
MARINE MAMMAL PROTECTION ACT OF 1978
Sxc. 17. Ezcept as otherwise provided in this Act, no provision of this

baogs&a8&3&eeawn:eiew«s&ia&aag&&a:aﬁsgge\
the Marine &_.:5-& Protection Act of 1972.

447

And the House agree to the same. :

That the Senate recede from its disagreement to the amendment of
the House to the title of the bill, and agree to the same with an
amendment as follows:

In lieu of the matter proposed to be inserted c« the amendment of
the House to the title of the bill, insert the following: “An Act to
m_.o&ao for the conservation of endangered and threatened species of

sh, wildlife, and plants, and for other purposes.”

And the House agree to the same. :
Leonor K. SuLLivan,

Joan D. DingrLL,
Geo. A. GoobrLING,
Managers on the Part of the House.
Paiuie A. Hagrr,
JonN V. TunNEY,
Tep STEVENS,
Frank E. Moss,
Marrow W. Cooxk,
Managers on the Part of the Senate.
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JOINT EXPLANATORY STATEMENT OF THE COMMITTEE
OF CONFERENCE

The managers on the part of the House and the Senate at the con-
ference on the disagreeing votes of the two Houses on the amendments
of the House to the bill (S. 1983) to provide for the conservation, pro-
tection, restoration, and E.ownmp&o: of threatened and endangered
species of fish, wildlife, and plants, and for other purposes submit the
following statement to the House and the Senate in explanation of the
effect of the action agreed upon by the managers and recommended in
the accompanying conference report:

The House struck out all of the Senate bill after the enacting clause
and inserted a substitute amendment. The committee of conference
has agreed to & substitute for both the Senate bill and the House
amendment. Except for technical, clarifying and conforming changes,
the following statement explains the resolution of differences between
the Senate bill and the House amendment thereto.

ProvisioNs oF THE CONFERENCE SUBSTITUTE

Section 8. Definitions

The Senate bill contained language defining the term ‘‘conserva-
tion and management” as these copcepts relate to endangered species:
the House bill did not. In view of the varying responsibilities assigned
to the administering agencies in the bill, the term was redefined to
include generally the kinds of activities that might be engaged in to
improve the status of endangered and ornows.ﬁ_% species so that they
would no _oumo_. require special treatment. The concept of conserva-
tion covers the full spectrum of such activities: from total ‘thands-
off”’ policies involving protection from harassment to a careful and
intensive program of control. In extreme circumstances, as where a
given species exceeds the carrying capacity of its particular ecosystem
and where this pressure can be relieved in no other feasible way, this
“conservation’’ might include authority for carefully controlled taking

of surplus members of the species. To state that this possibility exists,

however, in no way is intended to suggest that this extreme situation

is likely to occur—it is just to say that the authority exists in the un-
likely event that it ever becomes needed.

The Senate added an exception allowing an exclusion from the
protection provided by the Act where an otherwise endangered or
threatened species of insect presented an o<o_.aro_5muw and over-
riding risk to man; the House had no such exception. The conferees
accepted the Senate language with a technical change, acknowledging
that the likelihood of this exception ever being used was vanishingly
small but being unwilling to tie the Secretary’s hands if such an
unlikely event were ever to come to pass.
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Also added to the section was a new definition” of “commercial
activity,” to delineate the types of activities which would qualify for
special treatment under the Act. It includes trades and exchanges of
animals or products from those animals wherever those trades or
exchanges are undertaken in the pursuit of any gain or profit.

There was considerable discussion in the conference as to the proper
assignment of responsibilities between the Departments of Commerce
and the Interior with respect to marine species, general authority for
the management of which had been translerred to the Department of
Commerce under Reorganization Plan No. 4 of 1970. The roles of the
Departments had not been specifically set out in either bill, whereas
the legislative history of the bills included much language that was
ambiguous and some that was contradictory. The conferees resolved

the issue by placing general mznagement and regulatory responsibility

for such species in the Department of Commerce, in most respects
parallel to that which has resided in the Interior Department for other

. species of fish and wildlife.

The physical act of maintaining the list is in the Department of
the Interior. That Department continues to be solely responsible for
determining of status of species not-assigned to Commerce under the
1970 Reorganization Plan. If Commerce concludes that any species
under its authority should be put on the list of endangered or threat-
ened species, or that any such species now listed as threatened should
be relisted as endangered, it may take the necessary steps under
Section 4 end then inform the Secretary, who will promptly and auto-
matically revise the lists under his control. If Commerce concludes,
on the other hand, that species should be taken off the present or any
later list or changed in status from endangered to threatened, it must
so recommend to Interior, after having taken the necessary pro-
cedural steps; Interior may concur, in which case the lists will be
revised accordingly, or it may disagree, in which case no action will
be taken unless and until the deadlock is subsequently broken. °

The Secretary of the Interior will continue to have sole authorit
to designate ports of entry under Section 9(f) of the bill and to handle

the processing of imported and exported goods. It is expected that
there will be adequate coordination with the Department of Com-
merce in order to see that no violations of the law will take place with
respect to the species over which Commerce has jurisdiction. The
Secretary of the Interior will also continue to have sole womvo.:m_?:ew
for the responsibilities outlined in Section 5 of the Act, dealing wit
land acquisition with funds from the Land and Water Conservation
Act. In all other respecis, the responsibilities and authorities for
different species will be controlled by the 1970 Reorganization Plan,
except insofar as the agencies may themselves later elect to adjust
their responsibilities by mutal agreement. When and if a Department
of Natural Resources is ever created, then of course these two lines of
authority will merge and this problem will cease to exist. In this re-
gard, the conferees expect that every effort will be made by both
agencies, and indeed all agencies of government, to eliminate wasteful
duplication of effort and unnecessary dual regulatory programs.

Section 4. Determination of endangered species and threatened species

Prior to determining the status of a given species, both bills require
the Secretary to engage in extensive consultations with all affected
parties. In addition the Senate bill required consultation with a
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special Advisory Committee created for that purpose; the House had
no such body. The conferees agreed upon language which eliminated
the need for such a body, by requiring special notification of the
Governor of each state within which the species under consideration
is then known to occur, simultaneous with public notification that
such a review was in process, and requiring a minimum of 90 days for
the state to respond unless that period was shortened.

Ha m?ou species were found and taken in two or more states, each
state should be consulted; in the case of an emergency the Secretary
could, upon the agreement of all, or with respect to any individual
state with the consent of the Governor of that state, declare the
existence of that emergency and publish appropriate regulations, as
provided in the regulations subsection. The comments of the state
would have to be published in summary form prior to the time the
Secretary made his final determination.

The Senate bill followed in part and differed in part from the other-
wise controlling Administrative Procedures Act; the House bill did
not discuss the issue and thereby adopted the APA. Some appre-
hensions were expressed by the enforcement agencies that the varia-
tions required from normal practice might make day-to-day opera-
tions extremely complicated. While little disagreement was expressed
in conference as to the ultimate objectives of the Senate provision
of notice of proposed actions, coupled with an opportunity for full
public participation, the means which had been proposed was criti-
cized as unnecessarily cumbersome.

The conferees rewrote Section 9 of the Senate bill and included it
as subsection 4(f). The new subsection extends the period of public
notice, provides for discretionary hearings, and establishes procedures
whereby emergency action wa. be taken for a short period, which
period may be extended only if the Secretary later goes through the

rescribed regulatory procedures. The subsection also requires the
moo_.oepQ to state in detail the basis for proposed regulations, and the
reason for denial of requested hearings.

Section 5. Land acquisition

Any effective program for the conservation of endangered species
demands that there be adequate authority vested in the program man-
agers to_acquire habitat which is critical to the survival of those
species. Both the House and the Senate bills provided such authority,
but the Senate bill restricted that authority to habitat for fish and
wildlife alone. The conferees accepted the House version, ér_o.r
extended the authority to acquire plant habitat, but expect that this
authority will be used sparingly, in cases where the needs of the situa-
tion are clear. This authority is restricted to the Secretary of the
Interior alone, but it is anticipated that he will consult g.:or the
Secretary of Commerce in cases involving the marine species over
which Commerce has sole jurisdiction under Reorganization Plan
No. 4.

Section 6. Cooperation with the States .
The House placed the fundamental _.omeoummv::.w. for establishing
and overseeing an endangered species program in the federal govern-
ment, but provided for the development of cooperative programs
upon agreement with the agencies concerned. The Senate provided
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for cooperative state and federal programs but gave the initial re-
sponsibility to the states in section 16 of its bill.

As finally approved, the Act will have the effect of giving the states
fundamental roles with regard to resident species for a given period
of time (15 months, or 120 days after adjournment of the first legis-
lative session of any state which commences after passage of the Act).
The conferees hope that this device will impel the states to develop
strong programs to avoid the alternative of federal preemption.

Following the establishment period, durin iEoﬂ it is expected
that the states will adjust to the new federal program, the law will
apply as it would have under the House bill. Where cooperative agree-
ments are in force, these will of course direct and control the enforce-
ment of endangered and threatened species programs. Where none are
then in effect, it will be the responsibility of the states to develop
quon_nwv_o programs and to secure cooperative agreements with the

cretary.
wo....w-w:_m provided for a grant program to enable the states to de-
velop systems for conserving endangered and threatened species. The
House bill provided open-ended a propriations whereas the Senate
bill authorized the sum of $10 million over a 3% year period; the
House authorized a larger federal share of assistance; and the Senate
bill restricted unobligated grant authority to other grant programs
under the section. The conferees accepted the Senate version in all
respects save that relating to the federal percentage of cost-sharing
agreements.

During the establishment period, the states retain authority to
..om_c_ps the taking of resident endangered and threatened species of
fish and wildlife (which are not otherwise covered by treaty or federal
law). The only exceptions to this are found where the state Wmm entered
into and is operating under a valid cooperative agreement, which
then contrdls, or the state has requested the federal government to
extend federal protection to one or more species under the Act, or the
Secretary finds that an emergency exists requiring immediate and
unilateral action to respond. In this last case, the moo_.a::.% has dis-
cretion to suspend the state laws for 90 days, or longer if extended
pursuant to Section 4(f), pending an agreement on how matters are
to be handled in the future.

It should be noted that the successful development of an endangered
species program will ultimately depend upon & good working arrange-
ment between the federal agencies, which have broad policy perspective
and authority, and the state agencies, which have the physical facilities
and the personnel to see that state and federal endangered species

olicies are properly executed. The grant program authorized by this
egislation is essential to an adequate program. Since the federal
government is directing new, innovative and perhaps expensive
programs, it seems only fair that it should also bear a significant
portion of their costs. The conferees wish to make it clear that the
grant authority must be exercised if the high purposes of this legisla-
tion are to be met.

Section 8. International cooperation

Both bills authorized international endangered species programs
but the Senate restricted those programs to countries in which counter-
part funds are available, while the House stipulated that where such
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funds were available, they should be used in preference to appropriated
funds under Section 15.0f the Act. The Senate receded on this issue.

The House allowed foreign assistance programs which related to
plants as well as to fish and wildlife; the Senate bill did not extend to
plants. The House receded on this issue

Section 9. Prohibited acts

Both bills prohibit certain actions which relate to endangered or
threatened species, or to products or parts from such species. These
prohibitions are carried into the conference bill. ,

While the House bill extended the prohibitions of the Act to actions
of persons subject to U.S. jurisdiction whenever they might occur, the
Senate bill did not reach quite so far, since it did not make illegal such
actions if performed entirely with one or more foreign countries. The
House accepted the Senate w:_ in the absence of a demonstrated need
for such extensive coverage.

The Senate bill restricted the prohibitions of the Act so as not to
apply them to species held in captivity or in a controlled environment
as of the date of enactment; the House bill was silent on the subject
and hence included such animals. As drafted, the Senate language
may have made it very difficult, and perhaps even impossible, to en-
force the action. The real problems envisioned by the Senate had to do
with live animals in captivity, such as zoos and privately-owned
animal products, and the conferees agreed that these animals are
rarely transferred for commercial purposes.

The conferees rewrote the provision to create an affirmative defense
with respect to noncommercial activities, permitting a qualified
person to plead in defense to a charge of violation of the Act that the
goods or animals themselves were in their hands or under control on
the effective date of the Act. Only persons holding such goods and
animals for other than commercial purposes would be enabled to
plead this subsection as a defense, such as noncommercial z00s,

rivate collectors of animals and the owners of fur coats and rugs.
he section would not apply in the case of later born progeny of
animals alive at, the time cwmzpo::m:e.

The section was also rewritten in part to clarify the situation with
respect to endangered or threatened species of plants. Under the
terms of the Convention, this country is obligated to control importa-
tions and exportations of plants as well as mmm or wildlife. Accordingly
the prohibitions of the Act relate, with respect to plants, to import
and export situations alone, as well as to associated actions. The
determination of what further must be done in connection with
internal activities relating to endangered or threatened species of
m_wuew must await the outcome of the study to be conducted under

ection 12 in the coming year.

Section 10. Exceptions

The Senate bill contained extensive language providing exceptions
for certain Alaskan native and nonnative residents, to take endangered
or threatened species for purposes of subsistence or for native handi-
crafts. The House bill provided no similar exception.

The conferees rewrote the section and provided an Alaska native
and nonnative exception; the House receded on the basis of the
language in Section 6 which would allow the State of Alaska to re-
strict native and nonnative taking as a part of or independent from a

453

state endangered species 16%..—5. This appears to meet the principal
state objection to special language for groups of citizens, since the
state may impose additional restrictions upon those or other groups,
if it chooses to do so. The definition of natives is considered to be that
contained in the recent Alaska Native Land Claims Settlement Act.

Section 11. Penalties and enforcement

The House bill carried a two-tiered civil penalty provision, with a
limit of $10,000 for violations of certain specified requirements, and a
lesser penalty for violation of other requirements of a regulatory
nature. The Senate followed the same general pattern, but varied the
requirements somewhat. The conferees developed new language, sub-
jecting knowing or commercial violators to the full $10,000 penalty,
where specified offenses were proven, and to a $5,000 penalty to cases
where regulatory violations were proven. A third penalty of $1,000
may be assessed against an ignorant violator, such as a casual hunter
or tourist, although the conferees expect that this penalty will seldom
be invoked, coupled as it would be with automatic forfeiture of the
goods concerned, unless special circumstances were shown warranting
such action by the Secretary. For a casual tourist who bou ht an
item with no hint of its illegality or impropriety, simple forfeiture
should prove to be an ample deterrent. -

The wr:.mo bill provided authority to agents of the Secretary to
inspect packages and crates upon importation or ex ortation; the
Senate bill did not. This authority is parallel to that which already is
exercised by customs agents and which has even been assessed by
Interior agents under existing law. The Department of the Interior
claims m:....mH authority is a practical requirement if the law is to be
enforced and that it will be no more abused in the future than it has
in the past,

The conferces accepted the House language but m..Smmom— m_::. they
were E.an.:.& to reexamine that decision in the future if it should
appear that the authority was being abused.

Section 12. Endangered plants *

While the Act, as finally approved, is broad enough to comply
fully with this country’s obligations under the recently approved
Convention, it was felt that further efforts should be undertaken to
ensure adequate controls upon interstate commerce in o:mwcwo..a._
species of plants, as well. Both bills provided for a study of the problems,
with recommendations as to how best to proceed to come from the
agency charged with responsibility for the study. The conferees ac-
cepted the mmocmo version, which assigned this function to the Smith-
sonian, as an institution with no bias in the eventual outcome of the
study.

Section 15. Authorization of appropriations

Both bills carried authorization authority for a three-year period,
ending with fiscal year 1976. The House ceiling was somewhat higher
than the Senate ceiling, and divided the authorizations between the
two departments principally concerned. The conferees accepted the
House ceilings, but assigned $2 million of the authorizations which
had originally been earmarked for the Interior Department for fiscal
year 1974 to the Commerce Department for the same year.




Section 17. Marine Mammal Protection Act of 1972 A
The Senate bill contained a section which stated that, wherever a
conflict between the Endangered Species Act and the recent Marine
Mammal Protection Act might occur, the stricter of the two will
prevail. This would allow, for example, state regulatioh of the taking
of marine mammals, once these were declared endangered or threat-
ened, without that state having a fully approved marine mammal
rogram, as it would otherwise be required to do under the Marine
m?::::—_ Protection Act. The House accepted the Senate provision.

Kentucky National Forest Road

The Senate bill contained a section added on the Floor by Senator
Cook which would have had the effect of prohibiting the construction
of a public road through the Pioneer Weapons Hunting Area in the
Daniel Bcone National Forest. Opponents of the road fear that its
construction will do irreparable damage to the area and urge the con-
struction of a more expensive road to go around the Hunting Area.
Proponents of the road respond that it will not destroy the character
of .w.o area and will be desirable. The House recently adopted an

“amendment to the Water Resources Development Act which, if

enacted, would allow construction of the road after public review of
the final NEPA environmental impact statement.

In light of the considerable controversy on the subject, the conferees
felt that this issue ought not to be resolved by inclusion of this section
in the bill, but that it would be more appropriate for full hearings to
be held on the question by the proper Committees of Congress.
Accordingly the section was stricken from the bill with the understand-
ing and hope that such hearings might be expeditiously completed.

: Leonor K. SuLLivaN,

Joun D. DiNGELL,

Geo. A. GoopLING,
Managers on the Part of the House.

PuiLip A. Harr,

JoHN V. TuNNEY,

TED STEVENS,

Frank E. Moss,

MarLow W. Cook,
Managers on the Part of the Senate.

i ——

455
[From the Cobgressional Record, Dec. 19, 1078)

SENATE AGREEMENT To CONFERENCE REPORT

EnpancErep Species Acr or 1973—Conrerence REPORT

Mr. TunNeY. Mr. President, I submit a report of the committes of
conference on S. 1983, and ask for its immediate consideration.

The Vice PresmeNT. The report will be stated by title.

The second assistant legislative clerk read as follows:

The committee of conference on the disagreeing votes of the two Houses on
the amendments of the House to the bill (8. 1983) to provide for the conserva-
tion, protection, restoration, and propagation of threatened and endangered
specles of fish, wildlife, and plants, and for other purposes, having met, after
full and free conference, have agreed to recommend and do recommend to thelr
respective Houses this report, signed by all the conferees.

The Vice PresipENT. Is there objection to the consideration of the
conference report?

There being no objection, the Senate proceeded to consider the
report, which reads as follows:

CONFERENCE REPORT

The committee of conference on the disagreeing votes of the two Houses on
the amendments of the House to the bill (8. 1983), to provide for the conserva-
tion, protection, restoration, and propagation of threatened and endangered
species of fish, wildlife, and plants, and for other purposes, having met, after
full and free conference, have agreed to recommend and do recommend to their
respective Houset as follows:

That the Senate recede from Its disagreement to the amendment of the
M#_._:mo to the text of the bill and agree to the same with an amendment as
ollows :

In lleu of the matter proposed to be inserted by the House amendment insert
the following:

That this Act may be cited as the “Endangered Specles Act of 1973".
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FINDINGS, PURBPOBES, AND POLICY

Sec. 2. (a) Finpings.—The Congress finda and declares that—
(1) varlous species of fish, wiidlife, and plants In the United States have
been rendered extinct as a consequence of economic growth and development
untempered by adequate concern and conservation;
(2) other specles of fish, wildlife, and plants have heen 8o depleted fn
numbers that they are in danger of or threatened with extinction:
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