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I.
Involvement of Solicitor's Office attorneys in the Section 4 listing process.


A.
Organization and coordination with FWS.



1.  Review draft petition findings and draft rule-making documents for legal              
     sufficiency.



2.  Provide legal advice to the Office of the Secretary and to the Director of FWS.



3.  Prepare the administrative record for matters in litigation.


B.
Coordination with the Department of Justice.



1.  Prepare litigation report or a draft answer to respond to newly-filed complaints.



2.  Respond to discovery requests in pending litigation.



3.  Prepare the Interior Department recommendation on appellate issues.

 II.
 Significant Litigation


A.
Appropriation law/statutory deadline cases.




1.
Mexican Spotted Owl critical habitat case (Silver v. Babbitt, 924 F. Supp. 972 (D. Ariz. 1995)).





o   First post-moratorium decision.





o  
District Court compelled the issuance of a final decision on the critical habitat proposal, holding that the moratorium imposed by P.L. 104-6 was subject to an exception for existing court orders and that completion of the critical habitat determination was not “impracticable.”



  
2.
Red-legged Frog case (Environmental Defense Center v. Babbitt, 73 F.3d 867 (9th Cir. 1995)).





o
The statutory deadline for issuing a decision on the proposed listing of the frog expired on February 2, 1995.





o
The listing moratorium was enacted on April 10, 1995.





o
The district court ordered that the Secretary render a final decision by September 15, 1995; the Supreme Court granted a stay.





o
The Ninth Circuit ruled that the Secretary was prevented by the moratorium from complying with the ESA due to the lack of appropriated funds, and that the Secretary should have a reasonable time to make the determination once funds become available; however, the underlying duty to complete the decision- making process was not modified by the moratorium.




3.
Marbled Murrelet critical habitat case (Marbled Murrelet v. Babbitt, 918 F. Supp. 318 (W.D. Wash. 1996)).





o
In November 1993 the district court ordered the issuance of a proposed critical habitat rule by January 21, 1994 and the issuance of a final designation "as soon as reasonably possible under applicable law."





o
On July 6, 1995, the district court modified its original order by directing the issuance of a final critical habitat designation by January 29, 1996.





o
After considering the Government's motion to vacate the July 6 order, the District Court compelled the issuance of a final decision on the critical habitat proposal by May 15, 1996, holding that the moratorium imposed by P. L. 104-6 was subject to an exception for existing court orders and that the Government failed to prove that completion of the critical habitat determination was "impracticable".




4.
California Trout case (California Trout v. Babbitt (N.D. Cal. 1996)).





o
Petition received in September 1994 to list 3 fish species.





o
District court, on May 14, 1996, without addressing the Government's "priority guidance" argument, compelled the issuance of a 90-day finding within 45 days of the order.





o
District court, on October 10, 1996, compelled the issuance of a 12- month finding for the Santa Ana sucker on or before March 28, 1997; the court rejected as unreasonable the Government's inability to specify a time frame for compliance under the listing priority guidance.




5.
Western Snowy Plover critical habitat case (Environmental Defense Center v. Babbitt (C.D. Cal. 1995)).





o
On November 30, 1994, the district court issued an order that approved the settlement agreement in this case; the parties had agreed that the Service would issue a final decision on the critical habitat proposal by November 30, 1995.





o
On November 28, 1995, the district court denied the Government's motion to vacate its previous order, holding that the Service's agreement to issue the decision was not expressly conditioned on the availability of adequate appropriations.





o
After the Government filed its motion for stay pending appeal, the Ninth Circuit entered its ruling in the red-legged frog case; in reaction to that ruling, the district court reconsidered its previous ruling, vacated the November 30, 1994 order, and entered a stay. 





o
On May 23, 1996, the district court granted an extension of the stay until October 30, 1996, finding that the Service's listing priority guidance and other facts before the court constituted "good cause" for such action.





6.
Barton Springs Salamander case (Save Our Springs Legal Defense Fund, Inc. v. Babbitt (W.D. Tex. 1996)).





o
The salamander was proposed for listing on February 17, 1994; a six- month extension notice was published on March 10, 1995.





o
On November 27, 1995, Judge Bunton ordered the Service to make a decision on the proposed listing within 14 days; he granted the Government's motion for stay pending appeal.





o
In April 1996 the listing moratorium was waived, and both parties filed motions to modify Judge Bunton's order; on July 10, 1996, Judge Bunton ordered the Service to render a decision on the listing proposal by July 23 or, if the Secretary were to assert that a substantial disagreement existed with regard to the scientific data, by August 30.  In effect, Judge Bunton justified these modified deadlines by concluding that the listing "moratorium merely acted to temporarily toll the Secretary's deadlines."




7.
Peninsular Bighorn Sheep case (Sierra Club v. Babbitt, 948 F. Supp. 56 (E.D. Cal. 1996), appeal dismissed and remanded, 142 F.3d 445 (9th Cir.).





o
Proposed listing rule published on May 8, 1992.





o
District court continued the stay of all proceedings through Fiscal Year 1996, thereby denying plaintiff's request for the court to compel the issuance of a decision, in deference to the Service's listing priority guidance.





o
The court's order stated:  "Sporadic and disorganized judicial interference with defendants' priorities would result in a game of musical chairs plainly disruptive to a thoughtful and reasoned allocation of defendants' limited resources."  948 F. Supp. at 57.




8.
Flat-tailed Horned Lizard case (Defenders of Wildlife v. Rogers (D. Ariz. 1996)).





o
Proposed listing rule published on November 29, 1993.





o
The Ninth Circuit decision in "Environmental Defense Center cannot be read as allowing allegations of a bureaucratic backlog to gut the mandatory and nondiscretionary time limits imposed by statute."  Opinion at 6.  The district court was not impressed with the Service's arguments regarding its conflicting duties to address a number of mandatory, nondiscretionary listing deadlines.  The court wanted an explanation of why the Service "has still failed to proceed with final listing action for the lizard, in the year since the moratorium was lifted ...."  Id.  The court ordered the Service to publish a final rule or a withdrawal notice within 60 days.




9.
Columbian Sharp-tail Grouse case (Biodiversity Legal Foundation v. Babbitt, 146 F.3d 1249 (10th Cir. 1998)).





o
Affirmed a district court ruling that the FWS' "failure to make a preliminary 90-day finding on the petition to list the Columbian sharp- tail grouse and its reliance upon the 1997 Listing Priority Guidance . . . to guide the Service's allocation of resources in meeting its listing obligations did not violate section 4(b)(3)(A)" of the ESA.  146 F.3d at 1251.





o
BLF filed its petition on March 14, 1995, approximately one month prior to the enactment of the rescissions bill that chopped $1.5 million from the Service's 1995 listing budget.  FWS argued that a 90-day finding, if compelled, would require 2 to 3 weeks of administrative preparation and cost about $4,000 to $7,000.





o
The Tenth Circuit found that the "maximum extent practicable" language of Section 4(b)(3)(A) of the ESA and the legislative history to the 1982 ESA Amendments "reflect Congress's recognition that the Service must retain the ability to order and prioritize its work, particularly when provided limited resources, in order to adequately fulfill its mission."  146 F.3d at 1255.




10.
Forty-four California Species case (Southwest Center for Biological Diversity v. Babbitt (S.D. Cal., July 22, 1998)).





o
Listing proposals for these 43 native plants and one lizard were published in 1992, 1994, and 1995.  Plaintiffs sought a court order to compel the Department to make decisions on the listing proposals and to designate critical habitat for these species.





o
The district court granted the plaintiffs' request.  It entered an order on May 5, 1998 compelling the Service to issue decisions on the listing proposals by September 30, 1998 and, regarding critical habitat, to issue one of the following decisions by that same date:  a critical habitat designation; a "not determinable" finding and extension of the "deadline" by one year; or, a "not prudent" finding.





o
The Government sought clarification of the court's order regarding dead lines for critical habitat decisions.   On July 22, 1998, the court noted that it had taken into account the particular fiscal impediments confronting the Service, and that it had, therefore, "used its equitable discretion to grant defendants the full complement of statutory options when making their critical habitat determinations.  This includes granting defendants the option to find that such a determination is not determinable by September 30, 1998, and extending the deadline to September 30, 1999, as allowed under" Section 4(b)(6)(C) of the ESA.  Opinion at 9.

.




11.
Silvery Minnow case (Forest Guardians v. Babbitt, 174 F.3d 1178 (10th Cir. 1998)).





o
The Rio Grande silvery minnow was proposed for listing on March 1, 1993; the species was listed as endangered on July 20, 1994.  Plaintiffs sought an order from the district court to compel the Secretary to proceed with making a decision on critical habitat for this species.  The district court, while acknowledging that the Service was in violation of statutory deadlines, deferred to the listing priority guidance and refused to grant the requested relief.





o
On appeal, the Tenth Circuit reversed the district court ruling:  "This case presents the question whether resource limitations can justify the Secretary's failure to comply with mandatory, non-discretionary duties [deadlines] imposed by the ESA.  We hold that they cannot ...."  174 F. 3d at 1184 (footnote omitted).  Regarding the problem posed by inadequate agency resources, the Tenth Circuit noted that such a defense could be raised by the Government, if necessary, at the contempt stage of judicial proceedings.  Id. at 1189.  The Tenth Circuit instructed the district court “to order the Secretary to issue a final critical habitat designation for the silvery minnow as soon as possible, without regard to the Secretary’s other priorities under the ESA.” Id. at 1193.




12.
Sacramento Splittail case (Southwest Center for Biological Diversity v. Babbitt (S.D. Cal., Dec. 23, 1998)).





o
On January 6, 1994, the Service issued a listing proposal for the splittail.  Plaintiffs sought a ruling to compel the Service to issue a decision on the listing proposal and to designate critical habitat for this species.





o
The court ordered the Service to issue a decision on the listing proposal by February 1, 1999.  Regarding critical habitat, the Service was ordered to publish a proposed designation no later than December 24, 1999 and to publish a final decision no later than December 24, 2000.





o
Arguments regarding resource limitations and the limited conservation value attached to critical habitat designations were found by the district court to be "non-cognizable".  As noted by the court, "[t]he policy judgment about the merits of critical habitat designations has already been made by Congress, as expressed in the requirement that such a designation must be made and in the deadlines specifying when it must be made.  This Court cannot substitute its own or defendants' policy judgments for those of Congress."  Opinion at 12.





o
The court noted plaintiffs' opportunity to file a motion for reconsideration of the court-ordered deadlines based on factual allegations showing that the administrative process could move forward in a "prompter manner."  Opinion at 11-12.  In an ominous footnote, the court stated that the plaintiffs may employ limited discovery needed to prepare such a motion.  Id. at 12 n.9.




13.
California Gnatcatcher critical habitat case (NRDC v. U.S. Department of Interior (C.D. Cal., Aug. 4, 1999)).





o
On remand from a 9th Circuit ruling that overturned a “not prudent” finding, the Service published a “prudent” finding without an accompanying critical habitat proposal.  The district court criticized the Service’s “formalistic” interpretation of the 9th Circuit ruling and ordered the Service to publish a proposed rule within two months.




14.
Biodiversity Legal Foundation v. Babbitt (D.D.C. Aug. 27, 1999)





(Baird=s sparrow case) (court rejected argument that it had been impracticable to make 90-day finding, given FWS e-mail suggesting that finding could have been made but was delayed to avoid triggering the need to make a 12-month finding; court decided case even though it was moot as the finding was made before the decision, finding that the issue was capable of repetition yet evading review).




15.
Southwest Center for Biological Diversity v. Babbitt (S.D. Col. 1999)





(San Diego ambrosia case) (court held 12-month findings must be made within 12 months of receipt of the petition, regardless of whether the 90- day finding is delayed due to impracticability)





16.
Center for Biological Diversity v. Babbitt (D. Haw.)(4 Hawaiian invertebrates case) (court initially ordered DOI to file a request with Congress within 30 days seeking additional funds for FY 2001 to undertake critical habitat designations for 4 Hawaiian invertebrates; in response to motion to amend arguing that the court did not have the power to so order, the court filed an amended order assuming that FWS would have the funds, beginning in FY 2001 to work on the designations, and therefore has ordered FWS to complete them within 16 months).




17.
Conservation Council for Hawaii v. Babbitt (D. Haw. June 28, 2000) (Oahu elepaio case) (ordering DOI to publish a final critical habitat designation no later than October 31, 2001, after concluding that the Service has "a capability to reallocate resources from one task to another"; the court found that "a period of 16 months is most reasonable because it strikes the proper balance between protecting the elepaio and achieving the best use of Defendants' scarce fiscal and temporal resources").




18.
Center for Biological Diversity v. Babbitt (N.D. Cal. Aug. 30, 2000)





(A3+4 species case@) (ordering FWS to propose critical habitat designations in 60 days, with finals 120 days later; court granted leave to file a motion for reconsideration, and plaintiffs settled, giving FWS more time).




19.
Butte Environmental Council v. White, 145 F. Supp. 1180 (E.D. Cal. 2001) (4 fairy shrimp case) (ordering FWS to designate critical habitat within 6 months; court rejected schedule proposed by FWS, under which FWS would designate critical habitat for 23 vernal pool species).




20.
Center for Biological Diversity v. Norton, 163 F. Supp. 2d 1297 (D.N.M. 2001) (Sacramento Mountains checkerspot butterfly case) (holding that under Forest Guardians (silvery minnow), court was required to order the Service to complete the finding as soon as possible, without considering whether doing so would necessarily conflict with compliance with pre- existing court orders and settlements; court also found that it was possible to complete the finding in a month, notwithstanding the Service=s argument that it would take 3.5 months).




21.
California Native Plant Society v. Berg (S.D. Cal. May 2, 2001) 





(5 Carbonate plants case) (regarding schedule for designation of critical habitat, court rejected FWS proposal, but also rejected plaintiff's proposed schedule because it could "jeopardize these Service's obligations under other court orders and settlement agreements").




22.
Southern Appalachian Biodiversity Project v. USFWS (E.D. Tenn. 2001) (16 Tennessee species case) (court rejected argument that challenge to failure to designate critical habitat was barred by 6-year statute of limitations, notwithstanding fact that not determinable findings had been made more than 6 years prior; court held that failure to comply with deadline constitutes a continuing violation; however, court adopted FWS= schedule for the designations).




23.
Biodiversity Legal Foundation v. Badgley (9th Cir. 2002) (yellow-billed cuckoo case) (holding that (1) the Service does not have discretion to delay making a initial petition finding beyond the deadline for making a 12-month finding (despite the "to-the-maximum-extent-practicable" language in section 4(b)(3)(A)), and (2), district courts have no discretion not to issue injunctions when ESA deadlines are violated), motion for rehearing pending.




24.
Natural Resources Defense Council v. DOI (9th Cir. 2001) (tidewater goby case) (holding that appeal of district court=s conclusion that it was required to order FWS to designate critical habitat was moot because FWS completed the designation prior to appeal being decided).




25.
Skinny Moonwart v Norton (D. Colo. 2001) (skinny moonwort case) (where the Service had published a “warranted but precluded” 12-month finding before the court could rule on the claim for failure to complete the 12-month finding, the court held that the case was moot, but granted leave to reopen the case if the Service failed to complete a recycled petition finding within one year from the date of the 12-month finding).




26.
Center for Biological Diversity v. Norton (N.D. Cal. 2001) (yellow-legged frog and Yosemite toad case) (court agreed with FWS that the appropriate remedy provision applicable to violations of ESA statutory deadlines -- which is found in the ESA citizen suit provision and not the APA -- gives the courts discretion in fashioning relief; court adopted FWS= schedule for completing the 12-month findings).




27.
Center for Biological Diversity v. Norton (N.D. Cal. 2002) (Pacific fisher and California spotted owl case) (court rejected plaintiffs= argument that 90-day findings must always be completed within 12-months, and adopted FWS= proposed schedule for overdue findings).



B.
NEPA cases.




1.
Pacific Legal Foundation v. Andrus, 657 F.2d 829 (6th Cir. 1981) (the National Environmental Policy Act conflicts "with the agency's authorizing statute, ESA, and thus an impact statement is not required when a species is listed as endangered or threatened").




2.
Douglas County v. Babbitt, 48 F.3d 1495, 1507-08 (9th Cir. 1995), cert. denied (Northern Spotted Owl critical habitat case) ("NEPA does not apply to the Secretary's decision to designate a habitat for an endangered or threatened species under the ESA because (1) Congress intended that the ESA critical habitat procedures displace the NEPA requirements, (2) NEPA does not apply to actions that do not change the physical environment, and (3) to apply NEPA to the ESA would further the purposes of neither statute").




3.
Catron County Board of Commissioners v. U. S. Fish and Wildlife Service, 75 F.3d 1429 (10th Cir. 1996) (Spikedace/loach minnow critical habitat case) (10th Circuit concludes that NEPA does apply to the designation of critical habitat, presenting a direct conflict with the 9th Circuit ruling in the Douglas County case; future challenges to critical habitat designations on NEPA grounds will be significantly affected by the venue of the case, e.g., whether the district court falls within the jurisdiction of the 9th or 10th Circuits).  




4.
Coalition of Arizona/New Mexico Counties for Stable Economic Growth v. U. S. Fish and Wildlife Service (D.N.M. 1997) (Mexican spotted owl critical habitat case) (FWS preliminarily enjoined from enforcing the critical habitat for the owl until NEPA compliance is achieved; critical habitat designation is set aside).




5.
Middle Rio Grande Conservancy District v. Babbitt (D.N.M. 2000), (Silvery minnow critical habitat case) (the environmental assessment prepared by FWS to support the issuance of the final critical habitat rule was deemed inadequate, and the FWS was ordered to prepare an EIS before issuing a new critical habitat rule), affirmed,    F.3d    (10th Cir. 2002) (court found that ordering EIS instead of remanding was appropriate because record contained “overwhelming evidence” of environmental impacts of designation).



C.
APA cases/challenges to the merits of listing decisions and petition findings.




1.
Endangered Species Committee of the Building Industry Association of Southern California v. Babbitt, 852 F. Supp. 32 (D.D.C. 1994), as amended on motion to reconsider (California Gnatcatcher case).





o
In reaching its decision to list the gnatcatcher, the Service relied on a scientific report that was questioned by plaintiffs; the Service did not receive nor review the author's raw data.





o
The court held that reliance on a scientific report, while acceptable in some cases, was not appropriate here because the report "is under serious question"; the plaintiffs were deprived of "important and material information from which they could make meaningful analysis" in formulating their comments to the Service.





o
The court further held that, because plaintiffs had not been provided the underlying data upon which the scientific report had been based, the Service's listing decision violated the APA.





o
The court initially ordered that the listing decision "will be vacated."  After reviewing the Government's motion to amend the judgment, the court issued a revised ruling that left the listing of the gnatcatcher in place pending the completion of curative APA procedures. 




2.
Idaho Farm Bureau Federation v. Babbitt, 58 F.3d 1392 (9th Cir. 1995) (challenge to listing of Bruneau Hot Springs Snail).





o
District court invalidated the listing of the Bruneau Hot Springs Snail because the listing decision was made outside of statutory time frames and because the public did not have an opportunity to comment on a draft USGS report.





o
The Ninth Circuit vacated the district court order and remanded the case for further proceedings.





o
The Ninth Circuit held that Section 4 deadlines were intended to compel timely listing decisions, not to invalidate overdue listings.





o
While noting that failure to provide an opportunity for public comment on the draft USGS report was a significant APA violation, the Ninth Circuit reinstated the listing on an interim basis pending receipt of public comment on the report and final decision-making by the Service.




3.
Southwest Center for Biological Diversity v. Babbitt, 939 F. Supp. 49 (D.D.C. 1996) (challenge to petition finding for the Queen Charlotte goshawk).





o
The district court held that the Service "cannot use promises of proposed future [Forest Service management] actions as an excuse for not making a [listing] determination based on the existing record."  939 F. Supp. at 52.  The listing criterion in Section 4(a)(1)(D) plainly refers to "existing regulatory mechanisms".  Id.




o
The court remanded the petition finding to the Service with instructions to reconsider that finding and issue a new finding "on the basis of the current Forest Service plan, and the status of the goshawk and its habitat, as they stand today."  Id.  (footnote omitted).




4.
Biodiversity Legal Foundation v. Babbitt, 943 F. Supp. 23 (D.D.C. 1996) (challenge to petition finding for the Alexander Archipelago wolf).





o
"Not warranted" petition finding for the wolf overturned on the same grounds used by the court in the Queen Charlotte goshawk case.




5.
Southwest Center for Biological Diversity v. Babbitt (D. Ariz. 1996 & 1997) (challenge to petition finding for the Western U.S. "population" of the northern goshawk).





o
District court overturned negative "90-day" petition finding, which had found that northern goshawks west of the 100th meridian in the United States are not a listable entity (i.e., distinct population segment).





o
The court was critical of the Service's "inconsistent findings . . . based on conflicting draft [population] policies."  Feb. 22, 1996 Order at 13.





o
After remand, the FWS prepared a new "90-day" finding, based on an application of the Services' distinct vertebrate population segment policy of January 7, 1996, which again concluded that the petition failed to present "substantial scientific or commercial data".





o
Plaintiffs filed a supplemental complaint challenging the new finding.  The district court sustained their challenge in a June 6, 1997 order that found the FWS finding to be arbitrary and capricious for two reasons:  plaintiffs were not given an opportunity to amend their petition to conform to the new population policy, and the final policy document was found to be arbitrary and capricious to the extent that it may purport to exclude the consideration of distinct population segments of species that are comprised of multiple subspecies that are encompassed by the same petition. 




6.
Save Our Springs v. Babbitt (W.D. Tex. 1997) (challenge to withdrawal of proposal to list the Barton Springs salamander).





o
The Service withdrew the pending proposal to list the Barton Springs salamander on the basis of commitments made by a number of Texas state agencies in the form of a conservation agreement.  The district court found that the effects of the measures articulated in that agreement were speculative, that no assurances were offered that the measures would be carried out, and that there was no assurance that the measures would be effective in eliminating the threats posed to the species.  Order at 9.  The court ruled that, absent a sufficient track record of at least two years, the Service's reliance upon the conservation agreement to justify withdrawal of the listing proposal was arbitrary and capricious.  Id. at 18.





o
The district court found that the conservation agreement, which the Service relied on in support of its withdrawal notice, "was entered into outside the comment period and no meaningful public participation was involved in the preparation of or signing of the Agreement."  Order at 13.  Therefore, the court ruled that "[t]he Secretary's reliance on facts outside the record coupled with the inability of interested persons to participate and comment on relevant matters critical to the final decision to withdraw the listing was not in compliance with the APA and ESA."  Id. at 18.




7.
Friends of the Wild Swan, Inc. v. U.S. Fish and Wildlife Service (D. Ore. 1997) (challenge to revised petition findings for the bull trout).





o
In response to a petition to list the bull trout, the FWS published a notice that provided a specific response to each of the distinct population segments that comprise the taxon.  Three of the distinct population segments received "not warranted" findings, while the other two were proposed for listing.  The entire species had been previously covered by a "warranted but precluded" petition finding with a listing priority number of 3.





o
The Service's decision to proceed on a "distinct population segment" basis failed, in the court's view, to address the entire scope of the petition, and the Service did not explain why it no longer considered the listing of the bull trout in the coterminous United States to be warranted.  The court remanded this issue to the Service, while allowing the proposed listing of two of the population segments to proceed.




8.
NRDC v. Dep't of the Interior, 113 F.3d 1121 (9th  Cir. 1997) (2 - 1 panel decision) (challenge to the Secretary's failure to designate critical habitat for the California Gnatcatcher).





o
Using information relevant to the specific species at issue, the Service must balance the possible adverse consequences of a critical habitat designation against the benefits of such designation.  As a matter of prudence, the Service may forgo the designation of critical habitat only if such adverse consequences outweigh the benefits of designation.  113 F.3d at 1125.





o
The Service, under the authority of a "not prudent" finding, cannot limit the designation of critical habitat to only those areas where such designation "would protect the majority of species habitat."  Id. at 1126.  "Neither the Act nor the implementing regulations sanctions nondesignation of habitat when designation would be merely less beneficial to the species than another type of protection."  Id. at 1127 (footnote omitted).




9.
Orleans Audubon Society v. Babbitt (E.D. La. 1997) (challenge to Service's failure to designate critical habitat for the Gulf Sturgeon).





o
Designation of critical habitat for the Gulf Sturgeon was found not to be prudent because such action "would not provide additional conservation benefit to the species beyond other statutory requirements and conservation programs already in place."  Order at 4.





o
The court agreed with the Government's interpretation of the "no net benefit" test, including the legal argument that in appropriate cases the designation of critical habitat "would not add any protection . . . over that afforded by the jeopardy standard."  Order at 22.  However, the court remanded the finding because it found "no scientific basis articulated in the Final Decision to support defendants' finding that critical habitat designation is not prudent, nor is there any rational connection between the meager scientific data in the record and the finding."  Id. at 23.




10.
Building Industry Association of Superior California v. Babbitt (D.D.C. 1997), interlocutory appeal dismissed (D.C. Cir. 1998) (challenge to the listing of the fairy shrimp).





o
Plaintiffs challenged the listings for alleged procedural violations of the APA and the ESA, due in part to the Service's reliance on a scientific study that was not made available for public review and comment.  The court agreed that the final rule relied heavily on the subject study and that the Service should have made it available for public review and comment.  The court further noted, however, that the final rule did not turn on the subject study "but rest[ed] on a broad constellation of data and factors."  Opinion at 16.  The court ruled that the "listing decision was sufficiently supported by scientific evidence beyond the [subject study] and that in reaching its decision the FWS was aware of and gave careful consideration to the only opposing view . . . ."  Id. at 17.





o
The court ruled that the Service's July 1, 1994 policies on peer review, data sources, and notice of section 9 liability are not binding on the agency and, therefore, cannot be used to invalidate a listing decision.





o
Plaintiffs challenged the listing decision for violating their rights to due process because the Service failed to designate critical habitat, thereby failing to apprise them of what future activities might give rise to liability under the ESA.  The court did not reach the due process issue but, instead, did rule that the Service's "not prudent" finding was inadequate.  The court remanded the critical habitat issue to the Service, while specifically noting that the remand order "should not be interpreted as affecting the validity of the listing itself."  Opinion at 25 (footnote omitted).





o
The court rejected the plaintiffs' commerce clause and tenth amendment challenges.




11.
Conservation Council for Hawai'i v. Babbitt (D. Hawaii, Mar. 9, 1998 & Aug. 10, 1998) (challenge to "not prudent" findings on critical habitat proposals for 245 Hawaiian plant species).





o
The district court struck down the "not prudent" findings for each of the 245 plant species.  The court ruled that the Service had failed to provide a rational basis for its findings.





o
As noted by the court, the ESA "requires the designation of critical habitats in all but rare cases."  Mar. 9 Opinion at 8.  However, such designations need not be made if they would not be beneficial to the species.  In reaching the conclusion that the designation of critical habitat would not be beneficial, the Service "must consider evidence specific to each species regarding the increased likelihood of taking caused by the designation of a critical habitat."  Id.  The court cited with approval the legal guidance set out in the Solicitor's Office Memorandum of August 21, 1997, which described the legal standards applicable to "not prudent" findings.  





o
In determining whether a "not prudent" finding would be appropriate, the Service must consider the benefits of a critical habitat designation and balance any risks posed by the designation against the benefits.  Mar. 9 Opinion at 11-12.  The court noted the following two benefits from a critical habitat designation on private lands:  the potential for federal agency activity to occur on private lands in the future (at a time when a timely designation could not otherwise be accomplished) subject to Section 7 consultation and the adverse modification restriction; and, information on habitat needs would be provided to the public and to state and local governments.  Mar. 9 Opinion at 14.  Regarding designations on federal lands, the court noted that the Service must specify, on a species-by-species basis, "how the consultation requirements would be affected by a designation of critical habitat."  Id. at 19-20.  Conclusory assertions that critical habitat does not add further protection for listed species under Section 7 are not sufficient.  Further, the court found that critical habitat designations establish "a uniform protection plan prior to consultation."  Id. at 20.





o
On August 10, 1998, the district court entered a further order setting the following deadlines:  by November 30, 2000, the Service must publish proposed critical habitat designations or "nondesignations" for at least 100 species; by April 30, 2002, the Service must publish proposed rules for the remaining 145 species; final rules must be published within one year of each proposal.  Aug. 10 Order at 13.  The court refused to grant additional time to the Service to accommodate the reopening of public comment periods, to prepare economic analyses, or to revise findings on the prudence of critical habitat designation.  As noted by the court, nothing in Section 4 of the ESA requires the Service to carry out an additional comment period, economic analysis, or "prudence" finding prior to the publication of a proposed designation, especially when such steps would contravene the express deadlines in Section 4.  Id. at 8 - 9.




12.
Southwest Center for Biological Diversity v. Babbitt (9th Cir., Mar. 25, 1998) (challenge to the Secretary's decision not to list the Coastal Cactus Wren).





o
The Secretary's decision not to list the Coastal Cactus Wren was upheld.  Although a document in the agency record alluded to political concerns, the Ninth Circuit found that there was insufficient evidence to find that political concerns were the basis for the Secretary's decision.  





o
On the merits, the Ninth Circuit agreed with the Service that the "best scientific evidence did not indicate that the Coastal Cactus Wren was a distinct population."  Opinion at 4.  Acknowledging the Service's judgment that the information on geographical isolation for this species "was sparse and inconclusive", the court further noted that "[t]here was no direct evidence or unequivocal personal communications from ornithological experts to substantiate the isolation assertion."  Id. 




13.
Oregon Natural Resources Council v. Daley (D. Or., June 1, 1998) (challenge to Commerce Dep't decision to withdraw listing proposal for the Oregon Coast population of coho salmon).





o
The National Marine Fisheries Service (NMFS) withdrew its listing proposal for the Oregon Coast population of coho salmon based in large part on the Oregon Coastal Salmon Restoration Initiative and the Memorandum of Agreement entered into with the Governor of Oregon to implement portions of that Initiative.  The Initiative and MOA, which were intended to function as a candidate conservation agreement, included a number of voluntary measures on the part of the State of Oregon, and habitat protection measures were dependent on further deliberations within the State of Oregon.  NMFS withdrew its listing proposal based on its finding that the Oregon Coast coho population was not likely to become endangered within the two year period in which the State of Oregon would complete its deliberations on further habitat protection measures.  Opinion at 22.





o
The district court found that NMFS applied the wrong legal standard.  For a candidate conservation agreement to serve as an adequate justification for the withdrawal of a proposed listing rule, the protections (or diminished threats) accruing from that agreement must be sufficient so that the species is no longer likely to become in danger of extinction within the foreseeable future throughout all or a significant portion of its range.  In contrast, the NMFS finding could only forecast a reduction in threats over a two-year period, leaving open the existence of substantial threats "within the foreseeable future".  As noted by the court, "[i]t is incongruous for the NMFS to defer listing a species as 'threatened' because the agency is hoping for a significant alteration in the conditions or practices presently threatening the long-term viability of the species . . . ."  Opinion at 24.  The court also found that "voluntary or future conservation efforts by a state should be given no weight in the listing decision."  Id. at 31.




14.
Southwest Center for Biological Diversity v. Babbitt (D. Ariz., Oct. 9, 1998) (challenge to "not prudent" findings on critical habitat proposals for the cactus ferruginous pygmy-owl and the Huachuca water umbel).





o
The district court overturned FWS' findings that the designation of critical habitat for the pygmy-owl and the water umbel would not be prudent.





o
Regarding the pygmy-owl, the court found that "it is only imprudent to designate critical habitat if designation increases the vulnerability of the species."  Opinion at 19.  If the benefits of designation are outweighed by the adverse consequences of designation, the Secretary may conclude that designation is not prudent.  However, the court concluded that "[t]here is  no evidence of threatened vandalism beyond generalized grumblings during the public comment period from individuals opposed to listing the pygmy-owl as endangered . . . .  If this were enough, the threat of vandalism would thwart all listing and critical habitat designations."  Id. (emphasis added).





o
Regarding the water umbel, the opinion stated:  "If the Court were persuaded by the Secretary's argument that strong opposition to listing a species correlates to its destruction by vandals, critical habitat designation could be decided by popular vote. ...  [G]eneral public hostility towards the protections afforded endangered species under the ESA is not enough [to justify the non-designation of critical habitat]."  Opinion at 24.




15.
Defenders of Wildlife v. Babbitt (S.D. Cal. June 14, 1999), rev’d sub. nom. Defenders of Wildlife v. Norton, 258 F.3d 1136 (9th Cir. 2001) (challenge to decision to withdraw the listing proposal for the flat-tailed horned lizard).





District Court:





o
“Conclusive evidence is not necessary in order for FWS to make a determination to list a species as threatened or endangered under the ESA guidelines.”  Opinion at 7.





o
“FWS’ conclusion to not list the FTHL as threatened was a reasonable interpretation of equivocal scientific evidence by agency experts that deserves deference in this case.”  Opinion at 9-10.  As noted by the Court, the Service identified a number of factors to justify its decision to withdraw the listing proposal: (1) the adoption of a conservation agreement; (2) limits on ORV use; (3) decline of geothermal development activities; (4) elimination of malathion use on public lands; and (5) weak (although the best available) data reflecting increasing or stable population trends since 1991.





o
While noting that the Service had not exclusively relied on the conservation agreement in making its decision to withdraw the listing proposal, the Court found that the Service may consider continuing conservation efforts attempted by the states, regardless of whether such efforts are mandatory or voluntary, when making listing decisions under Section 4.  “The ESA was not implemented to discourage states from taking measures to protect a species before it becomes technically or legally ‘necessary’ to list the species as threatened or endangered under ESA guidelines.”  Opinion at 13.





Ninth Circuit reversed, holding that FWS failed to consider the possibility of extinction throughout a “significant portion of its range.”




16.
San Luis & Delta-Mendota Water Authority v. Badgley (E.D. Cal., June 23, 2000) (Sacramento Splittail case) (in a challenge to the listing of the Sacramento splittail, the court found that the Service’s “efforts to ignore the [state wildlife agency’s] data and opinion are arbitrary and capricious under the totality of the circumstances” - Opinion at 22; the Service failed to submit a written justification required by Section 4(i) of the ESA to the California Dep’t of Fish and Game in response to the State’s objections to the listing proposal; the district court, while maintaining the effectiveness of the listing decision on remand, ordered the Service to evaluate the State’s data and to take it into account in the issuance of a new decision).




17.
Federation of Fly Fishers v. Daley, 131 F. Supp. 2d 1158, 1169 (N.D. Cal. 2000) (Klamath steelhead case) (merits challenge to NMFS decision not to list the Klamath Mountains Province ESU; the court found that NMFS had arbitrarily and capriciously relied on “existing and recently implemented conservation efforts in California and Oregon” in reaching its decision because such measures were in fact either proposals for future action or voluntary measures that had previously been determined to be inadequate by themselves).




18.
Sierra Club v. U.S. Fish and Wildlife Service (5th Cir., Mar. 15, 2001) (Gulf Sturgeon case) (5th Circuit invalidated joint “not prudent” finding issued by FWS and NMFS regarding the designation of critical habitat for the gulf sturgeon; the court found that the definition of “destruction or adverse modification” in the Section 7 consultation regulations was facially invalid and, therefore, since that legal interpretation “permeated” the decision not to designate critical habitat, the flawed decision was arbitrary and capricious and must be remanded to the agencies). 




19.
Building Industry Ass’n of Superior California v. Norton, 247 F.3d 1241 (D.C. Cir. 2001) (fairy shrimp case) (the D.C. Circuit affirmed the district court’s ruling that upheld the Service’s listing decision; the Service need not provide additional notice and comment opportunities to address a scientific report that was received during the comment period and that merely confirmed the findings that had been set out in the proposed rule).




20.
New Mexico Cattle Growers Ass’n v. U.S. Fish and Wildlife Service (10th Cir., May 11, 2001) (Southwestern Willow Flycatcher critical habitat case) (the flycatcher critical habitat rule was set aside because the Service’s economic analysis -- which employed a “baseline” approach that examined only those economic impacts attributable to the critical habitat itself -- was not prepared in a manner that is consistent with the plain language or intent of the ESA; the 10th Circuit concluded that “Congress intended that the FWS conduct a full analysis of all of the economic impacts of a critical habitat designation, regardless of whether those impacts are attributable co- extensively to other causes,” Opinion at 16). 




21.
Center for Biological Diversity v. Norton (9th Cir., June 20, 2001) 





Chiracahua leopard frog and Gila chub case) (district court agreed that candidate status on Candidate Notice of Review constituted a 12-month petition finding; circuit court reversed, holding that the 1999 CNOR did not comply with technical requirements for 12-month findings; court noted that listing a species as a candidate in the CNOR might constitute a valid 90-day petition finding) (NOTE: subsequent CNORs have added language to try to address the concerns expressed by the court in this decision, and FWS maintains that subsequent CNORs do constitute valid 12-month findings for petitioned candidates).




22.
Jumping Frog Inst. v. Babbitt (N.D. Cal. Dec. 15, 1999) (red-legged frog case) (challenge to not prudent finding; FWS did not contest the validity of the previous determination, and sought a “voluntary remand”; court concluded that the not prudent determination was inadequate, rejected a voluntary remand, and ordered the Service to issue a final designation (assuming it was prudent) in 12 months).




23.
National Ass=n of Homebuilders v. Norton, CIV-00-0903-PHX-SRB (D. Ariz. Sept. 19, 2001) appeal pending (cactus ferruginous pygmy-owl DPS and critical habitat merits case) (plaintiffs challenged the listing on the grounds that the Arizona population did not constitute a valid Adistinct population segment@ and therefore was not listable under the ESA because it was defined by an international border; court upheld the FWS= DPS policy and the listing; plaintiffs also challenged the critical habitat designation; court accepted FWS= motion for voluntary remand (the economic analysis did not meet the standard of New Mexico Cattlegrowers), but refused to keep the designation in place in the interim, as FWS requested).




24.
Middle Rio Grande Conservancy Dist. v. Babbitt (D.N.M. 2000) (silvery minnow critical habitat merits case) (court vacated designation and NEPA analysis as being insufficiently supported by the record, particularly the economic analysis, and because the primary constituent elements of the designation were too vague; the court gave FWS 120 days to issue a proposed rule and EIS), affirmed, __ F.3d. __, (10th Cir. 2002) (FWS was unable to comply with the deadline and appealed; after proposed rule issued (more than 15 months later), the circuit court found appeal with respect to proposed rule moot, and affirmed deadline with respect to EIS because the district found that FWS= dilemma was of its own making).




25.
Southwest Center for Biological Diversity v. Babbitt, 215 F.3d 58 (D.C. Cir. 2000) (Queen Charlotte goshawk case) (reversing district court in challenge to not warranted finding, court held that best-available-science standard does not require FWS to perform independent study of goshawk population).




26.
Carlton v. Babbitt, Nos. 93-1174, 93-1178 (PLF) (D.D.C. May 30, 2001) (grizzly bear case) (holding that distinct population segment analysis was not a final agency action, barring judicial review).




27.
State of Missouri ex rel. Jeremiah W. Nixon v. Secretary of the Interior, 158 F. Supp. 2d 984 (W.D. Mo. 2001) (least tern case) (court held that challenge to not prudent critical habitat determination barred by 6-year statute of limitations).




28.
Center for Biological Diversity v. Badgley, 2001 WL 844399 (D. Or. June 28, 2001) (northern goshawk case) (upholding not warranted 12-month finding).




29.
Alsea Valley Alliance v. Evans, 161 F. Supp. 2d 1154 (D. Or. 2001) (Oregon coast coho) (vacating listing because NMFS excluded hatchery- spawned coho from listing analysis), appeal pending (vacatur stayed pending appeal).




30.
Cook Inlet Beluga Whale v. Daley, 156 F. Supp. 2d 16 (D.D.C. 2001) (upholding decision not to list; best-available-data standard does not require NMFS to conduct independent studies).




31.
Wild Alabama v. Babbitt (N.D. Ala. 1999) (Cahaba shiner case) (dismissing challenge to not prudent critical habitat case as being barred by 6-year statute of limitations).




32.
Defenders of Wildlife v. Norton, No. 99-2072 HHK (D.D.C. Dec. 13, 2001) (Florida black bear case) (FWS analysis of Asignificant portion of its range@ reasonable, but FWS erroneously relied upon possibility of future action).




33.
Center for Biological Diversity v. Norton, No. 97-0593 RWR (D.D.C.  2001) (short-leaved dudleya case) (FWS could consider imminent adoption of proposed regulations in assessing adequacy of an existing regulatory mechanism).




34.
American Wildlands v. Norton (D.D.C. Mar. 31, 2002) (westslope cutthroat trout case) (remanding not warranted finding because FWS had not adequately explained its decision to treat some trout that were not genetically Apure@ as westslope cutthroat trout, despite the fact that FWS identified hybridization as a threat to the species

D.
Other cases of note.



1.
Silver v. Babbitt (Mexican Spotted Owl critical habitat deadline case - sanctions available for violation of court orders in Section 4 cases).



2.
Alabama-Tombigbee Rivers Coalition v. Department of the Interior, 26 F.3d 1103 (11th Cir. 1994) (FACA case involving the proposed listing of the Alabama Sturgeon).



3.
Fund for Animals v. Babbitt (D.D.C.) (mega-settlement covering 443 candidate species; subsequently reduced to cover 85 candidate species).



4.
National Association of Home Builders v. Babbitt (D.C. Cir. 1997) (in a 2-1 decision, the court rejected plaintiffs' commerce clause challenge to the application of the prohibitions of Section 9(a)(1) of the Act to the Delhi Sands Flower-Loving Fly).

IV.
Administrative and litigation strategies.



A.
Maintenance of a thorough administrative record - Safari Club International v. Babbitt (challenge to the listing of the argali).




B.
Avoidance of procedural pitfalls (reliance on scientific information received outside the public comment period; formation of advisory groups, "teams", or "panels"; failure to document meetings; failure to document all of the rationale that explains the Service's decision).



C.
Use of appropriate listing standard - statutory definitions of "endangered species" and "threatened species".




D.
Taking timely action on the basis of the "best scientific and commercial data available".




E.  
Providing prompt, thorough factual support for the defense of pending litigation.




F.
Use of a "protective" environmental assessment as a preventive measure to limit the Government's exposure to NEPA challenges in future critical habitat litigation.   



V.
Question and answer period.



List of Enclosed Material


1. 
Organization Chart, Office of the Solicitor.



2.
Silver v. Babbitt, Nos. CIV 94-337 PHX CAM & CIV 94-1610 PHX CAM (D. Ariz., Dec. 5, 1994).



3.
Index to Argali Administrative Record.



4.
Safari Club International v. Babbitt, No. MO-93-CA-001 (W.D. Tex., Aug. 12, 1993) (challenge to argali listing decision).

