
USDA and CWA Section 404 Issues
I.
Federal Agriculture Improvement and Reform Act of 1996 - Brief Overview
II.
What is Swampbuster and what are the other wetland conservation and restoration provisions?

Swampbuster is not a regulatory program.  It is a compliance program for continuing receipt of subsidies and other benefits provided to agricultural community participants.  Its provisions provided a series of exemptions from compliance.  The only individuals subject to Swampbuster are USDA program participants.

III.
What are the significant changes in the 1996 reauthorization vehicles?
A.
More flexibility with respect to mitigation

•
How does this work?

A USDA participant converts wetlands to produce commodity crops.  In order to remain eligible, the individual needs to either receive a minimal effect determination or mitigation for the wetland losses.

•
Commodity crops are any crop planted and produced by annual tilling of the soil, including one trip planters, and sugar cane.  Cranberry, apple and grape production are not commodity crops.

•
Mitigation under Swampbuster is equivalent to compensatory mitigation under 404.  There is no sequencing.  Sequencing can be required if the landowner is getting technical assistance from NRCS via provisions in an NRCS rule.  Previously, mitigation was limited to restoration of prior converted wetlands.  Now, they can restore, create or enhance wetlands to meet this obligation.  A mitigation banking program is also proposed.  [See Section 12.5(b)(4)].

•
On the positive side, the State Conservationist may determine that mitigation for certain types of classes of wetland will not be considered because it is not possible to achieve equivalent replacement of wetland functions and values within a reasonable timeframe. 

B.
Once a P.C., always a P.C.

•
The definition of a P.C. is a wetland that was drained, dredged or filled before December 1985.  The 1993 Corps’ regulations remove P.C.s from jurisdiction; however, P.C.s were subject to abandonment, bringing them back under jurisdiction of the Farm Bill and 404.  

•
The New Farm bill insures that "certified" P.C.s will always be P.C.s, even if they return to fully functioning wetland characteristics.  [See NRCS Guidance Oct. 8, 1996].   Corps Position - The Corps’ regulations regarding “normal circumstances” mandate that once an area has been abandoned, and has reverted to wetland status, conversion of that area back to agriculture or changing the land use in a manner that requires mechanized land clearing or deposition of fill constitutes a regulated activity.  Typically the Corps uses the 5-year rule to determine when “normal circumstances” for wetland establishment prevails.

C.
Swampbuster 404 Memorandum of Agreement from the 1993 President's Wetland Plan

•
The purpose of the MOA was to provide that one agency, not 2, (Corps and NRCS) be responsible for delineations.  The MOA specified the manner in which delineations and certain other determinations of waters of the United States, made by USDA under the Farm Bill, will be relied upon for purposes of 404.  

•
It needs revision, because the new farm bill has modified the definition of agricultural lands to include, pastureland, rangeland, and forestland that is stocked.  This is important, as it causes more wetland delineations to be under NRCS control and responsibility, not the Corps.  The earlier agreement provided basically that wetlands degraded by agricultural activities would be NRCS's responsibility; scrub/scrub and forested wetlands would still be the Corps'.

•
Another offshoot of the MOA is the ongoing NRCS wetlands mapping effort.  While the Corps requires, for the most part, project by project delineations of the upper reaches of waters of the United States, NRCS generally uses offsite techniques and advanced mapping.  The agencies were charged to develop Mapping Conventions (aerial photo "clues" that wetland signatures are present).  These need to be changed as the definition of agricultural lands has changed.

•
MOA Update - NRCS proposed a revised MOA in November 1998.  They proposed that the lead agency for wetland determinations be dependent on the purpose of the activity, not the current land-use practice.  The proposed MOA dropped the Service as a consulting agency in the development, review, and approval of mapping conventions, and weakened the oversight committee influence.
IV.
How does Swampbuster work?
•
A farmer has a wetland.  He knows it is a wetland, because the area appears on an NRCS map.  If it is a palustrine forested wetland, it is not "agricultural land"; thus, the Corps has the lead for delineation.  If it is a pasture, NRCS has the lead.  If it is a certified P.C., it is not a jurisdictional wetland for swampbuster purposes, no matter how developed the wetland vegetation may be.

•
Prior to starting to clear, grade or fill this wetland, the farmer should seek a determination from the NRCS that such a conversion would have only a minimal effect on that wetland's values and functions.  If the farmer chooses, he can do the conversion, then ask for a post conversion determination that the activity had only a minimal effect.

•
In order to receive a minimal effect determination, the activity must have no more than a minimal effect on the functions of wetlands in the area.  This determination is based on a functional assessment of those functions and values under consideration. This is accomplished during an onsite evaluation.  

•
The methodology is supposed to be HGM - however, because all the HGM models have not been completed, NRCS in consultation with the other MOA agencies has developed interim functional assessments, through a series of 3-day mini-courses in HGM and model development, in several locations around the country. 

•
If a minimal effect is found by NRCS, no mitigation under Swampbuster is required.  If the activity is determined to have greater than minimal effect, that effect can be bought down by mitigation.  If the mitigation is insufficient to minimize the effect, or if the wetland proposed for conversion is one of those previously identified as unmitigatable, then the conversion cannot take place without a Swampbuster violation.  

•
Each state technical team has also developed blanket categorical minimal effect exclusions (resulting in a nationwide permit type automatic determination of no adverse effect as long as the project fits the criteria in the exclusion and its accompanying conditions, if any).  Supposedly certain conversion activities and conditions can be calculated by NRCS to be "routinely" causing only a minimal effect on wetland values and functions. 

V.
Role of the Fish and Wildlife Service in the "new" Swampbuster
•
Previously, the USDA was required to "consult" with the Service on wetland identification, minimal effects determinations, various wetland conversion exemptions (e.g. converted wetland no affect, or technical error by NRCS) and in the restoration plans.  Mitigation only took the form of restoration of P.C.s.  

•
Now - this consultation provision law been repealed.  However, there is language in the regulations which leave it up to the Secretary of Agriculture under what circumstances the Service would be consulted.  At this point there is no guidance yet on our role.  In October 1996, the Service issued national guidance on the Service's role, indicating that the Service would assist if asked.

•
Now, the Service is a member of state technical committees.  The roles of the state technical teams include: identification of categorical minimal effects; establishment of mitigation guidelines; identification of those wetlands which simply cannot be replaced/restored/created; and developing a functional assessment procedures.

•
Technical teams also now include many more representatives, including "diverse" interests.

VI.
Summary
Where we have a good relationship with NRCS, we will continue to be able to work towards fish and wildlife conservation.  Where we do not, we will not.

VII.
Quick overview of the other conservation provisions

WHIP, EQIP, WRP, and CRP.  For more information, see your local Farm Bill or Partners for Wildlife biologist for details.  
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