
State Assumption of CWA Section 404
I.
Introduction
Clean Water Act Section 404 (g)(1) describes the State delegation process.  Process has been completed in only 2 States.  A number of other States have considered the process for a number of reasons, including:

•
Desire to minimize or eliminate the duplication of Federal/State wetlands protection programs.

•
Desire to remove the Corps from the wetlands regulatory equation, due to past performance (e.g., track record of cumulative losses through programs such as NWP 26).

•
Desire to remove the Federal government from what many view as a land-use regulatory program.  Many assume that permits would be easier to obtain from a State program.  Interest typically from associations of realtors, and homebuilders.

II.
Eligible States
Some States interested in curtailing Federal Wetlands protection efforts may use the assumption process as a carrot to convince State legislatures to support a State wetlands protection program.

III.
Key Features
A.
EPA is in charge.  Corps role solely to work with the State on jurisdictional MOA.  Assumption limited to non-tidal wetlands; wetlands adjacent to waters subject to the ebb and flow of tide also non-assumable.  This is problematic in coastal States such as Delaware, Maryland and Florida, because much of these States' wetlands are adjacent.  Corps consulted OCE on this in New Jersey - compromise reached.  Compromise NOT reached in Maryland.

B.
404(h)(1)(H):  Continued coordination following assumption

C.
Relationship of Endangered Species Act, NEPA and other Federal statutes to assumption:  Once State assumes 404, it is EPA's position that EPA's Federal oversight does not constitute a Federal action.  Thus, each permit authorization is a State, not a Federal action, and Federal statutes such as NEPA and ESA no longer apply.  EPA agreed midway through the NJ assumption process that EPA's decision to approve a State-assumed program is a Federal action, subject to the ESA Section 7 consultation.  FWS and EPA reached a settlement on future protection of T&E species.  Settlement did not resolve issues.

D.
Federal oversight:  EPA, not the Corps, is in charge.  EPA at the time of assumption may choose to waive whole categories of activities from any oversight.  Record on this in 402 program is not promising.  In NJ, one category of waived project was projects less than  5 acres in size.  Assumption regs stipulate that EPA cannot waive review of projects involving T&E species.  Language does not match up with language in Section 7 of ESA and thus is subject to different interpretation by the key agencies (EPA and FWS).  In the 2 years since NJ assumption, EPA and FWS WO staff have been meeting to discuss this;  it is not clear whether EPA will fully acknowledge our ESA authorities.  

E.
Stringency:  This standard sounds quite strong - however, it is not clear what EPA uses to evaluate the stringency standard.

F.
No partial assumption possible at this time.  This is likely to change in the CWA reauthorization bill.  Thus, States with programs which are not identical to the Federal program could assume part of the program. 

IV.
EPA regulations (40 CFR 233) - State Program Regulations
Key features:

•
Timetable:  Once EPA accepts States application, it must make a decision within 120 days.  If no decision is made, the assumption takes place by default.

•
State develops a draft assumption package, including:

1)
233.11
Description of State's program

2)
233.12
Attorney General's statement

3)
233.13
MOA with EPA, describing Federal oversight post-assumption, including mechanics of oversight, and types of projects waived from Federal review

4)
233.14
MOA with Army, describing the limits of jurisdiction, dispensation of ongoing project review, and enforcement cases.

V.
FWS Involvement and Opportunities
•
Regulations require that FWS and other Federal agencies are given an opportunity to "comment" on the proposed assumption package.  If this is the first opportunity that the Service has had to review the proposal, it is probably too late to have any substantive input into the proposal.  

•
If communication and coordination between Federal agencies are poor; or if the State is interested in assumption in part to evict the Federal bureaucrats from wetlands protection programs in their State, our ability to provide substantive input into the proposal will be limited.

•
Assumption and NEPA.  Ideally, a major Federal action such as delegation of an important program  to a State would require an examination of alternative ways to meet the State's goals, as well as full disclosure of the action's impacts.  If the State's goals are to streamline the §404 program, or to minimize duplication of Federal/State efforts, there are other mechanisms available which would preserve complementary aspects of the 2 programs.  The transfer of responsibility from the Federal government to the State will curtail other Federal environmental statutes's protection of the environment, and the ideally, the impacts of this should be assessed.  However, EPA is exempt from NEPA compliance in this case.

VI.
NJ, MI and WA Examples
 Note NJ chronology

VII.
Update of Changes Scheduled, Likely to Come About, or Currently Under Review
•
Sliding scale of Federal oversight

•
Other limits in oversight

•
Continuing protection for T&E species post assumption

•
Continuing FWCA coordination following assumption
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