
Permitting Vehicles


Individual and General Permits
I.
Individual Permits

A.
Standard Permits

•
Section 10 of Rivers and Harbors Act of 1899

•
Section 404 of Clean Water Act

•
Federal regulatory "action"

Procedural Requirements for Use (these will be covered in depth later in course):

•
Public notice and opportunity for comment

•
Compliance with National Historic Preservation Act 

•
Compliance with Endangered Species Act

•
Coastal Zone Management Consistency

•
Section 401 Water Quality Certification

•
Compliance with 404(b)(1) Guidelines

•
Public interest review

•
Preparation of EA or EIS

•
Preparation of statement of findings (SOF) or record of decision (ROD) if EIS was prepared 

•
Subject to Interior/Army 404(q) MOA Part IV procedures

•
Signature of applicant and issuing official, unless denied 

B.
Letters of Permission (LOPs) (not specifically authorized in the Act, but used by the Corps)

•
Section 10 of Rivers and Harbors Act of 1899

•
For minor work without significant individual or cumulative impacts on environmental values, and opposition unlikely

•
Section 404 of Clean Water Act*
*
LOPs for 404 activities can be used by a Corps District only after procedures outlined in 33 CFR 325.2(e)(1)(ii) have been followed:

- consultation with FWS, State F&W agency, EPA, State 401 agency, and State CZM agency (if appropriate) to develop list of categories of activities to be authorized

- proposed list advertised by public notice for comment

- 401 certification issued or waived

- CZM concurrence (if appropriate) [generic or individual]

*
Proposed LOPs for Minnesota and Wisconsin to replace NWPs

Abbreviated Processing Procedures for Use:

•
Coordination with FWS and State F&W agency (no public notice required)

•
Compliance with National Historic Preservation Act 

•
Compliance with Endangered Species Act

•
Coastal Zone Management Consistency (unless generic)

•
Compliance with 404(b)(1) Guidelines

•
Public interest review or evaluation 

•
Preparation of EA

•
Preparation of statement of findings (SOF) 

•
Subject to Interior/Army 404(q) MOA Part IV procedures

•
Signature of issuing official

II.
General Permits

A.
Authority for General Permits

1.
In complying with the court decision in NRDC v. Callaway (1975), the Corps promulgated regs expanding their 404 jurisdiction in 3 phases, but included a "general permitting" mechanism to allow for classes of activities having insignificant impacts to be authorized without need of an individual permit - it’s all about workload. 

2.
Section 404(e) of the 1977 Clean Water Act Amendments ratified the Corps' practice of issuing general permits, authorizing the issuance of general permits for "categories of activities" if the Secretary finds that the activities are similar in nature and will cause only minimal adverse effect when performed separately, and will have only minimal cumulative adverse effect.  General permits can be issued on a state, regional, or nationwide basis, after notice and opportunity for comment.  They are valid for a period not to exceed 5 years.

3.
Corps and EPA regulations provide for general permits under both Section 10 of the RHA (see regulations at 33 CFR 322.2(f) and 322.3(a)) and Section 404 of the CWA (see regulations at 33 CFR 323.2(h) and 323.3(a)).

4.
Section 230.7 of the 404(b)(1) Guidelines outlines the conditions to be met for compliance with the Guidelines in the issuance of general permits.  An evaluation of the potential individual and cumulative impacts of the category of activities to be regulated under the general permit must be completed prior to issuance of the general permit and the results must be published with the final permit.  This is the last and only time full compliance with the (b)(1) guidelines is required.

B.
Purpose and Use

1.
To provide the public with an expeditious permitting process for activities resulting in no more than minimal individual and cumulative adverse effects.  Provide flexibility in the administration of the permit program, i.e., reduce workload for regulatory staffs.

2.
Over 90% of all Section 404 activities authorized by the Corps in FY89 - mid FY95 were processed under some form of general permit.

C.
Types of General Permits

1.
"Nationwide Permits" (NWPs) are general permits promulgated by Corps headquarters for application throughout the nation.

2.
"Regional Permits" (RGPs or RPs) are general permits issued on a state or regional basis by District or Division Engineers. 

3.
 "Programmatic Permits" are general permits founded on an existing state, local, or other Federal agency program and designed to reduce duplication with that program.  Nationwide and regional permits may be programmatic in nature.

RGL 83-7 specifically addresses the development of "State Program General Permits" (SPGPs).

D.
Actions Common to Issuance and Use of All General Permits

1.
The issuance of all forms of general permits is subject to the same procedures as required for individual permits, including:

•
Public notice and opportunity for comment

•
Compliance with National Historic Preservation Act 

•
Compliance with Endangered Species Act

•
Coastal Zone Management Consistency

•
Section 401 Water Quality Certification

•
Compliance with 404(b)(1) Guidelines, except alternatives     analysis (Section 230.10(a)) - see Section 230.7

•
Public interest review

•
Preparation of EA

•
Preparation of statement of findings (SOF) 

•
All GPs except NWPs possibly subject to Interior/Army       404(q) MOA Part IV procedures

•
Signature of issuing official

•
Regional conditioning of NWPs

2.
Individual activities falling within the categories of activities authorized by any of the forms of general permit may proceed without further authorization, provided that they comply with all permit terms and conditions, including any required predischarge notification (PDN) procedure.

3.
On a case-by-case basis for all forms of general permits, the Corps may exercise discretionary authority to override the general permit and require an individual application and review for a specific activity when concerns for the aquatic environment so indicate, as described in Corps regulations at 33 CFR 325.2(e)(2) for regional permits and 33 CFR 330.1(d), 330.4(e)(2) and 330.5 for nationwide permits.

4.
A Division or District Engineer may also modify, suspend, or revoke a regional permit for individual activities, categories of activities, or geographic areas, as described in Corps regulations at 33 CFR 325.2(e)(2) and 325.7.

5.
A Division Engineer may modify, suspend, or revoke nationwide permit authorizations for a specific geographic area, class of activities, or class of waters (see regulations at 33 CFR 330.4(e) and 330.5), including adding a regional condition to require a PDN for activities not now requiring such notification (see Section III, Questions 4 and 5, of 9-25-92 Corps Guidance on NWP Program).
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