
MITIGATION BANKING
I.
Introduction - Federal Guidance for the Establishment, Use and Operation of Mitigation Banks (1995)
A.
Definition of Mitigation Banking
Wetland restoration, creation, enhancement, and in exceptional circumstances, preservation undertaken expressly for the purpose of compensating for unavoidable habitat losses in advance of development actions, when compensatory mitigation cannot be achieved at the development site or would not be as environmentally beneficial.  It typically involves the consolidation of small, fragmented, wetland mitigation projects into one large contiguous site.  Units of restored, created, enhanced, or preserved wetlands are expressed as "credits" which may subsequently be withdrawn to offset "debits" incurred at a project development site.

B.
Advantages of Mitigation Banking
1.
Can be constructed and operated in advance of project impacts, thereby reducing temporal losses as well as reducing the risk of failure associated with individual compensation sites.

2.
Monitoring and evaluation of compensation success is easier and more efficient with a single mitigation bank than with individual compensation sites.

3.
Development of mitigation bank can bring together financial resources and scientific expertise not practical to many individual mitigation proposals.

4.
Can use landscape scale planning to satisfy ecosystem priorities.

5.
Mitigation banking proposals may reduce permit evaluation time for projects that qualify.

6.
Provide opportunities to compensate for authorized impacts when mitigation might not otherwise be appropriate or practicable.

C.
Disadvantages of Mitigation Banking
1.
Habitat restoration or creation projects may require long lead times to ensure success before credits are withdrawn.

2.
Replacement is offsite and usually out-of-kind.

3.
Significant time and effort are required to set up and implement agreements.

4.
Readily available bank credits may reduce the quality of project planning by reducing incentives to avoid and minimize impacts.

5.
"Banking" projects use the same techniques as concurrent mitigation, and may be as unsuccessful.

D.
Cautions
1.
Ensure bank is in accordance with Service Mitigation Policy - bank not appropriate for Res. Cat. 1, only appropriate for Res. Cat. 2 if in-kind. 

2.
Ensure avoidance, minimization, and onsite mitigation opportunities are given due consideration in the process.

3.
Ensure adequate monitoring, remediation, and protection of mitigation bank resources.

4.
Ensure credit/debit system does not shortchange the resource.

5.
Become familiar with examples of banking agreements, credit withdrawal schedules, credit measurement from around the country. [See examples, back table]

II.
National Guidance on Mitigation Banking
A.
Purpose
To recognize the potential benefits mitigation banking offers for streamlining the permit evaluation process and providing more effective mitigation for authorized impacts to wetlands.  The federal guidance document clarifies the manner in which mitigation banks may be used to satisfy mitigation requirements of the Clean Water Act Section 404 permit program and the wetland conservation provisions of the Food Security Act (FSA) (i.e., "Swampbuster" provisions).

B.
Bank Site Acceptability
Banks may be sited on public or private lands.  Cooperative arrangements between public and private entities to use public lands for mitigation banks may be acceptable.  In some circumstances, it may be appropriate to site banks on Federal, state, tribal or locally‑owned resource management areas (e.g., wildlife management areas, national or state forests, public parks, recreation areas).  The siting of banks on such lands may be acceptable if the internal policies of the public agency allow use of its land for such purposes, and the public agency grants approval.  Mitigation credits generated by banks of this nature should be based solely on those values in the bank that are supplemental to the public program(s) already planned or in place, that is, baseline values represented by existing or already planned public programs, including preservation value, should not be counted toward bank credits.

Federally‑funded wetland conservation projects undertaken via separate authority and for other purposes, such as the Wetlands Reserve Program, Farmer's Home Administration fee title transfers or conservation easements, and Partners for Wildlife Program, cannot be used for the purpose of generating credits within a mitigation bank.  However, mitigation credit may be given for activities undertaken in conjunction with, but supplemental to, such programs in order to maximize the overall ecological benefit of the conservation project.

Credit may be given for the inclusion of upland areas occurring within a bank only to the degree that such features increase the overall ecological functioning of the bank.

C.
Mitigation Banking Instrument
1.
Bank goals and objectives

2.
Ownership of bank lands

3.
Bank size and classes of wetlands or other aquatic resources proposed for inclusion in the bank, including a site plan and specifications

4.
Description of baseline conditions at the bank site

5.
Geographic service area

6.
Wetland classes or other aquatic resource impacts suitable for compensation

7.
Methods for determining credits and debits

8.
Accounting procedures

9.
Performance standards for determining credit availability and bank success

10.
Reporting protocols and monitoring plan

11.
Contingency and remedial actions and responsibilities

12.
Financial assurances

13.
Compensation ratios

14.
Provisions for long‑term management and maintenance

D.
Timing of Credit Withdrawal
The number of credits available for withdrawal (i.e., debiting) should generally be commensurate with the level of aquatic functions attained at a bank at the time of debiting.  The level of function may be determined through the application of performance standards tailored to the specific restoration, creation or enhancement activity at the bank site or through the use of an appropriate functional assessment methodology.

The following minimum requirements should be satisfied prior to debiting: (1) banking instrument and mitigation plans have been approved; (2) bank site has been secured; and (3) appropriate financial assurances have been established.  In addition, initial physical and biological improvements should be completed no later than the first full growing season following initial debiting of a bank. 

The Service further believes that additional success criteria should be met. [See Draft Service National Interpretive Guidance]

E.
Bank Life
The operational life of a bank refers to the period during which the terms and conditions of the banking instrument are in effect.  With the exception of arrangements for the long‑term management and protection in perpetuity of the wetlands or other aquatic resources, the operational life of a mitigation bank terminates at the point when (1) compensatory mitigation credits have been exhausted or banking activity is voluntarily terminated with written notice by the bank sponsor provided to the Corps or NRCS and other members of the Mitigation Bank Review Team, and (2) it has been determined that the debited bank is functionally mature or self‑sustaining to the degree specified in the banking instrument.

F.
Long‑term Management and Protection
The wetlands or other aquatic resources in a mitigation bank should be protected in perpetuity with appropriate real estate arrangements (e.g., conservation easements, transfer of title to Federal or State resource agency or non-profit conservation organization).  Such arrangements should effectively restrict harmful activities (i.e., incompatible uses) that might otherwise jeopardize the purpose of the bank.  In exceptional circumstances, approved real estate arrangements may dictate finite protection for a bank (e.g., for coastal protection projects which prolong the ecological viability of the aquatic system).  However, in no case should finite protection extend for less time than the duration of the impacts of the original project that the bank was redressing.  [See examples]

G.
Assurances for Bank Success
When uncertainties surrounding the technical feasibility of a proposed mitigation technique exist, appropriate arrangements (e.g., financial assurances, contingency plans, additional monitoring requirements) should be in place to increase the likelihood of success.  Such arrangements may be phased‑out or reduced once the attainment of prescribed performance standards is demonstrated. 

II

Other "Creative" Mitigation
A.
In‑lieu‑fee Mitigation Arrangements
A compensatory mitigation mechanism whereby an account is established to collect funds as mitigation contributions.  The funds are to be used to implement and manage a mitigation project(s) at some time in the future.  Cautions include the time-lag associated with project implementation, the tendency to go out-of-basin or out-of-kind, and the inability to factor in all the long-term costs of project management.  “Federal Guidance on the Use of In-Lieu-Fee Arrangements for Compensatory Mitigation under section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act” was signed in October of 2000. 

B.  
Mitigation Pooling Projects

This mechanism works similar to in-lieu-fee except that a specific mitigation project is identified and the cost of the project is attributed prior to establishing the fund or account.  Usually these projects are of a magnitude that only a handful of permit applicant’s are needed to fund the project, and the time-line is much shorter than in-lieu fee projects.  Here again, it is important to assess all the long-term project costs.  Usually in the case of mitigation pooling the applicant’s are held responsible for the success of the project, whereas with in-lieu fee arrangements the entity that implements the project (like and bank sponsor is responsible) 

