
Geographic Jurisdiction
I.
Fundamental Questions Regarding Federal Jurisdiction and Regulation

A.
What types of waters and wetlands are regulated under CWA?  See slides in Course Book and references given below.

B.
What constitutes a wetland?  Wetlands are those areas inundated or saturated by surface or ground water at a frequency and duration sufficient to support and under normal circumstances do support a prevalence of vegetation typically adapted for life in saturated soil conditions.  Wetlands generally include swamps, marshes, bogs, and similar areas (33 CFR 328.3(b)).

C.
If a project will take place in “waters of the U.S.,” will the proposed activity always be regulated?  Just because a waterway is jurisdictional, that doesn’t mean the activity is regulated (e.g., exemption for artificial waters and Section 404(f) exemptions for normal farming, silviculture, and ranching activities (33 U.S.C. 1344)).

II.
Jurisdiction over Waters of the U.S. that are Part of a Surface Tributary System
A.
Jurisdiction over navigable waters

1.
Constitutional basis for jurisdiction: Navigable waters are managed for the public’s benefit, e.g., commerce.

2.
Corps of Engineers has historically been involved in maintaining and modifying waterways and harbors to facilitate commerce.

3.
Rivers and Harbors Act of 1890, and 1899 amendments created requirements for Section 10 permits.

4.
Corps of Engineers jurisdiction prior to 1972 was restricted to “Navigable Waters.”

B.
Jurisdiction over “Waters of the U.S.”

1.
Clean Water Act amendments of 1972 established the requirement for Section 404 permits for deposition of dredged and fill material in these waters.

2.
EPA and Corps definitions of “Waters of the U.S.” can be found at   33 CFR 323.3 and 40 CFR 122.2, respectively (see slides in Course Book).  They are identical except that the Corps definition also notes the exclusion of prior converted cropland. 

3.
In NRDC v. Calloway (1975), the court directed the Corps to provide expanded coverage of wetlands.  The Corps subsequently agreed to do this in three stages, but in response to concerns from farmers Congress established the Section 4(f) exemptions.

a.
1972-74 coverage by the Corps:

•
Traditionally navigable waters

•
Tidal: mean high water (MHW)

•
Freshwater: ordinary high water mark (OHW)

b.
1975: Phase I of NRDC v. Calloway

•
Navigable waters and adjacent wetlands, including those above tidal influence.

c.
1976: Phase II

•
Primary tributaries to Phase I waters, lakes over 5 acres, adjacent wetlands.

d.
1977: Phase III

•
All waters, including isolated waters with commerce nexus, adjacent wetlands, and headwaters.

4.
1977 amendments to Clean Water Act reaffirmed coverage by not limiting jurisdiction as defined by Corps regulations, but instead creating the Section 404(f) exemptions for certain activities.  (The SWANCC decision did not find it persuasive that the 1977 amendments spoke to the issue of reaffirming protection for isolated wetlands, though many interpret the amendments in that way.)  

5.
EPA and Corps make jurisdictional calls

a.
1979 Civiletti opinion: U.S. Attorney General decided EPA had the ultimate authority to make wetland determinations under CWA.

b.
1989 MOA Between the DOA and EPA Concerning the Determination of the Geographic Jurisdiction of the Section 404 Program and the Application of the Exemptions under Section 404 (f) of the CWA (copy enclosed)

•
Corps will make majority of determinations of Sec. 404 geographic jurisdictions and exemptions.

•
Corps will use Federal wetland delineation manual.

•
Corps will implement EPA guidance on geographic jurisdiction and exemptions, including isolated waters guidance.

•
EPA reserves right to make calls on special cases and special 404(f) matters, which is very rare.

6.
U.S. v. Riverside Bayview Homes (1985): Upheld jurisdiction over wetlands adjacent to other jurisdictional waters based upon broad ecological and hydrological principles and a ruling that the term “navigable” is of limited import in determining CWA jurisdiction.  Thus, adjacency is not limited to areas flooded by surface waters and includes wetlands separated from other waters of the U.S. by man-made dikes or barriers, natural river berms, beach dunes and the like.

III.
Jurisdiction over Isolated Waters/Wetlands

A.
Definition: The term “isolated wetlands” has never been legally defined and has little basis in science because wetlands frequently have hydrological connections to streams and/or wetlands.

B.
Regulatory and judicial interpretations

1.
EPA Memorandum on Clean Water Act Jurisdiction Over Isolated Waters, dated September 12, 1985 (enclosed)

•
Waters that are or would be used as habitat by birds protected by Migratory Bird Treaties.  (Significantly impacted by subsequent court decisions – see below.)

•
Waters which are or would be used as habitat for endangered species.

•
Waters used to irrigate crops that are sold in interstate commerce.

2.
NWF v. Laubscher (1987): NWF challenged the Corps for restricting wetland jurisdiction based on alleged lack of interstate commerce.  Subsequently, Corps agreed that use by migratory birds allowed them to take jurisdiction. 

3.
Tabb Lakes v. U.S. (1989): Undermined the intent of Congress to exercise CWA jurisdiction over all waters to the fullest extent possible by requiring Corps and EPA to assert Federal jurisdiction on a cumbersome case by case basis.

4.
Leslie Salt v. U.S. (1990): The court decided “It is simply not enough that rainwater collect on property for a few days for that property to become a water of the U.S.”  Also, they asserted the need for a predominance of wetland vegetation.

5.
Hoffman Homes v. EPA (1992): Court of Appeals held that (1) provisions of CWA prohibiting discharges of dredge or fill material into “navigable waters” without a permit did not give EPA jurisdiction over intrastate, non-adjacent or isolated waters; and (2) EPA did not have jurisdiction under the commerce clause to regulate the filling of such wetlands.

6.
Wilson Case - In December 1997, the Fourth Circuit Court of Appeals rendered a verdict in favor of the Wilson, Interstate General Company.  The court found that the Corps exceeded Clean Water Act statutory authority in taking jurisdiction over “isolated” waters when the destruction or degradation of such waters “could affect” interstate commerce.  The 4th Circuit Court found that there must be a documented actual affect on interstate commerce, not merely a potential effect, such as use by migratory birds.  Hence, if areas do not have direct or indirect connections to other waters of the U.S., it will be difficult to prove an interstate commerce nexus.

1. SWANCC v. USACE: In January of 2001, the Supreme Court held in a 5-4 decision that the Corps had exceeded its authority in asserting CWA jurisdiction pursuant to Section 404(a) over isolated intrastate, non-navigable waters based on their use as habitat for migratory birds pursuant to preamble language commonly referred to as the “Migratory Bird Rule”, 51 Fed. Reg. 41217 (1986).  The Court determined that the term “navigable” could not be read out of the statute and was meant to have at least some limiting affect on CWA jurisdiction.   However, the Court did not overrule prior court decisions construing the Act’s jurisdiction broadly and affirming the Act’s regulation of adjacent wetlands  (e.g., U.S. v. Riverside Bayview Homes).  

IV.
Artificial Waters (Non-Jurisdictional)

•
Drainage and irrigation ditches excavated in dry land unless the artificial waterway acts as a drain for adjacent lands and/or natural waterways

•
Irrigated areas and seep created wetlands, which would revert to upland

•
Artificial lakes and ponds excavated in dry land, used for stock watering, irrigation, settling basins, or rice production

•
Artificial reflecting or swimming pools built in dry land

•
Water-filled depressions at construction sites and oxidation ponds

•
Normal circumstances interpretation can change the status of an area that was historically non-wet into a wetland.

V.
Prior Converted Cropland
•
Wetlands that were drained, dredged or filled prior to December 1985 for purposes of agricultural production are exempt from jurisdiction.  (See reference section on “USDA and Section 404 Issues.”) 

VI.
Wetlands Delineation
A.
Definition v. Determination v. Delineation

The wetland definition basically points out the physical and biological components of a wetland.  Determinations document the presence or absence of a wetland.  This is typically done off site using aerial photography in combination with soils maps, NWI maps, etc.  Whereas, delineation is the process used to draw the line where the boundary exists between wetland and upland.  Delineations need to be established onsite.

B.
Delineation Manual Controversy

1.
1987 Corps manual requires documented presence of wetland soils indicators, vegetation dominated by hydrophytes, and sufficient hydrology during the growing season.  While the 1987 manual allows offsite delineations, the Corps field offices do not.

2.
1989 interagency manual allowed more flexibility in assuming hydrology criterion were present (e.g., equal weight to what the 1987 manual calls secondary indicators).

3.
1991 proposed revisions required each criterion to meet its standards without using assumptions based on other criteria (e.g., a wetland composed of all wetland obligate plants can be considered under the 1987 manual to meet the hydric soils test).  The revisions also would have required more rigid hydrology criteria.

4.
Return to use of 1987 Corps manual was dictated by Congress.

5. National Academy of Sciences study confirmed validity of 1987 manual.


C.
The 1994 MOA among EPA, USDA, USDI, and DOD gave SCS (now NRCS) authority to delineate wetlands on agricultural lands.  However, both USDA and the Corps withdrew from the agreement in 2005 because some parts of it were no longer valid.  They replaced the MOA with a memorandum to their field offices entitled, “Guidance on conducting wetland determinations for the Food Security Act of 1985 and Section 404 of the Clean Water Act.”  As a result, the Corps has the responsibility for wetland delineations on agriculture lands solely for CWA purposes.  The NRCS is the lead for delineations for participants or those people intending to be participants in a USDA program.  The Corps determines the geographic scope of “other waters of the U.S.”  In cases where both agencies have responsibilities they are to work together in accordance with local agreements.    As a result, NRCS will continue to conduct many interagency training classes nationwide.   If you have not had wetland delineation training, get to know your NRCS State Biologist, and see if you can get into a future class.

D.
President Bush’s December 24, 2002, National Wetlands Mitigation Action Plan lists several EPA/Corps tasks regarding preparation of guidelines for various mitigation issues such as appropriate use of preservation as a mitigation tool, but geographical jurisdiction is not one of the topics. 

E.
The Corps and EPA proposed rulemaking on January 15, 2003, and issued guidance (copy enclosed) which stated, “. . . field staff should not assert CWA jurisdiction over isolated waters that are both intrastate and non-navigable, where the sole basis available for asserting CWA jurisdiction rests on any of the factors listed in the “Migratory Bird Rule.” and  “. . . field staff should seek formal project-specific HQ approval prior to asserting jurisdiction over isolated, non-navigable, intrastate waters based on other types of interstate commerce links listed in current regulatory definitions of “waters of the U.S.”  Neither the Court nor the proposed rulemaking clarified whether wetlands that are hydrologically connected or in the geographic proximity (e.g., same floodplain as a navigable waterway) are considered to be “adjacent.” 

The Administration retracted the proposed rulemaking partly because of protests from many conservation groups, including sportsmen’s groups like Ducks Unlimited.  However, the Administration did not retract the accompanying guidance to Corps and EPA field offices.  Thus, the Corps is not currently regulating “isolated wetlands”.

There are some differences between Corps Districts and sometimes even between Field Offices within a District on exactly what types of geographical situations they will take jurisdiction.  Therefore, be sure to coordinate closely with the applicable Corps field office so that you know their position. 

VII.
“National List of Plant Species that Occur in Wetlands”

· The 1987 plant list still must be used for official wetland delineation purposes.  An attempt to update the list was made in the late 1980’s, but the effort became stalled in bureaucratic politics.  Both lists are available on the USFWS website.

· Another update is currently in process.  The NRCS has compiled a list of all the proposed changes in taxonomy and synonymy.  The next step will be to forward that list to the national panel and regional panels of scientists for review and comment.  However, before that is done, the USFWS wants to finish collecting the plant data for the islands in the Caribbean Sea.

VIII. Regional Wetland Delineation Manuals

· The development of these manuals was initiated because the Corps decided that the National Wetland Guidance couldn’t capture the variability of wetlands across the entire U.S.

· Regional variability in wetland conditions due to climate, geology and landforms, and biogeography

· Failure to regionalize can result in inconsistent, arbitrary, and controversial wetland determinations

· To be technically and legally defensible, the Manual should reflect the state of the science.

· Need to address National Academy of Sciences recommendations.

· Status of various interagency efforts as of April 2006:

· Alaska - published and now entering its 1-year interim implementation period.  Thus, it will be used routinely in Regulatory activities during the next year.  However, if anyone thinks that jurisdictional reach has changed significantly then the District has the option to rework delineations under the old rules.

· Arid West - now being revised for final approval by the working group in June.  It has had an independent peer review, public comment, and limited field-testing across the region.  Corps is aiming to release it for its 1-year interim implementation sometime in late summer.

· Great Plains – There have been 2 meetings of the working group.  The draft supplement is now being prepared for independent peer review, public comment, and field-testing.

· Western Mountains, Valleys & Coast - Same status as Great Plains.
· Completed Regional Supplements and other materials are available on the Corps Headquarters Regulatory web site:  

· http://www.usace.army.mil/inet/functions/cw/cecwo/reg/ 
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