Overview of the FWS Mitigation Policy  
I.
Introduction
A.
Historic Overview of Mitigation Planning in FWS
Mitigation of impacts on fish and wildlife resources is a concept that has evolved over the past 40 years, largely through the Service's leadership.  There are as many interpretations of what constitutes justified and effective mitigation as there are public and private entities involved in development pursuits.  Service mitigation recommendations preceding the 1981 policy were governed primarily by a broad policy statement on mitigation issued in 1974, guidance in the River Basins Studies Manual, and other specific guidance.  

Several events and actions led to the development of the Service's Mitigation Policy.  Legislative, executive, and regulatory developments led to a need to update and expand the Service's guidance on mitigation.  Key to this process was issuance of: (1) Water Resource Council's Principles and Standards for Water and Related Land Resources (1980); (2) Executive Order 11990 - Protection of Wetlands (1977), and (3) Executive Order 11988 - Floodplain Management (1977).  President Carter's Water Policy Message of 1978 directed the Secretary of the Interior to promulgate procedures for determination of measures to mitigate losses of fish and wildlife resources.  Through this directive, the Service began a comprehensive review of the Fish and Wildlife Coordination Act and an overall assessment of mitigating fish and wildlife impacts.  The Mitigation Policy is based on an analysis of over 350 Service field recommendations and 90 sets of comments received during the public review process.

B.
Purpose of the Mitigation Policy
The mitigation policy is a comprehensive blueprint for mitigation planning.  It outlines the Service's approach to determining what is important in terms of agency concern and the level of mitigation to be pursued as a matter of agency policy.  The mitigation policy applies only to Service personnel involved in providing mitigation recommendations.  It does not dictate actions or positions that Federal action agencies or individuals must accept.  However, it is hoped that the policy will provide a common basis for mitigation decision making and facilitate earlier consideration of fish and wildlife values in project planning activities.                        

The three basic purposes of the policy are:

1.
Ensure consistent and effective recommendations by outlining policy for the levels of mitigation needed and the various methods for accomplishing mitigation

2.
Allow Federal action agencies and private developers to anticipate Service recommendations and plan early, thus avoiding delays and assuring equal consideration of fish and wildlife resources

3.
Reduce Service and developer conflicts as well as project delays

II.
Scope
A.
Activities covered by the Policy
The mitigation policy applies to all actions where the Service evaluates fish and wildlife impacts and provides mitigation recommendations, to include:

1.
Actions requiring a federally issued permit or license impacting waters of the U.S. - CE Section 10 and 404 permits, FERC hydropower licenses, EPA Section 402 (NPDES) permits

2.  
Federal actions where the Service has legislative authority or executive direction for involvement - water resource projects of Corps of Engineers or Bureau of Reclamation (FWCA), coal mining, outer continental shelf lease sales, and Federal approval of State permit program

3.
Major Federal actions significantly affecting the quality of the human environment - Environmental Impact Statements

B.
Exclusions to the Policy
1.
Threatened and endangered species

2.
Projects/mitigation plans completed prior to the policy (1/81)

3.
Enhancement of fish and wildlife resources

III.
Mitigation
A.
Definition
The term mitigation is widely used within the Service, other federal and state agencies, consultants, applicants, and others.  A simplified dictionary definition of "mitigate":  to make or become less severe, intense, or harsh -- alleviate, soften.  In a general sense, mitigation involves measures taken to offset an action's adverse impacts on a natural resource.
The Service's Mitigation Policy adopted the definition of mitigation used in the Council on Environmental Quality's (CEQ) National Environmental Policy Act (NEPA) regulations (40 CFR 1508.20).  That definition consists of five sequential steps:

1.
Avoiding the impact altogether by not taking a certain action or parts of an action

2.
Minimizing impacts by limiting the degree or magnitude of the action

3.
Rectifying the impact by repairing, rehabilitating, or restoring the affected environment

4.
Reducing or eliminating the impact over time by preservation and maintenance operations during the life of the action

5.
Compensating for the impact by replacing or providing substitute resources or environments

Because steps 2, 3, and 4 are very similar and frequently hard to differentiate, they are usually grouped under one step - minimize.  This reduction of the five steps to three (avoid, minimize, compensate) is commonly used by other agencies, such as the Environmental Protection Agency (EPA) and Corps of Engineers (CE).  One way to remember these steps in proper sequence is with the following mnemonic:

All


(avoid)

Mitigation

(minimize)

Counts

(compensate)

B.
Mitigation Sequence Means and Measures
Mitigation recommendations can include, but are not limited to, the following types of actions:

Avoidance Examples
•
Relocate the action
•
Use nonstructural alternatives.  For example, floodplain zoning or conservation easements instead of a reservoir, and stabilizing streambanks with vegetation instead of riprap

•
Schedule timing of actions having temporary impacts

•
Modify structural features of the action -directional drilling pipelines under streams, spanning over streams, multilevel outlets at reservoirs

•
No project

Minimization Examples
•
Reduce project size
•
Select least damaging alternative
•
Control certain damaging activities - clearing vegetation, livestock use, off-road vehicles, excavation for fill material

•
Regrade and restore disturbed areas through seeding, planting, and other actions intended to speed recovery

•
Use best management practices to minimize erosion, sedimentation, pollutant inflow, ground disturbance.

Compensation Examples
•
Increase habitat value of existing areas

•
Restore or rehabilitate previously altered habitats
•
Acquire water rights, secure instream flows
•
Purchase area for preservation - protect existing habitats from future loss through fee title acquisition or easements.

Initially, project planning should attempt to ensure that adverse impacts to fish and wildlife resources are avoided or minimized as much as possible.  In many cases, however, the prospect of "unavoidable" impacts will remain in spite of the best planning efforts.  In those instances, compensation for unavoidable impacts is the last step to be considered and should be used only after the previous steps have been exhausted.

Compensation, when used in the context of Service mitigation recommendations, means full replacement of project-induced losses to fish and wildlife resources.  Replacement means the substitution of fish and wildlife resource losses with resources considered to be of equivalent biological value.  It should be clearly understood that replacement (compensation) actions never restore the lost fish and wildlife resource.  There are two basic types of compensation (replacement): in-kind and out-of-kind.  In-kind compensation involves providing substitute resources that are physically and biologically the same as or closely approximate resources lost.  Out-of-kind compensation provides substitute resources that are physically and biologically different from the resources lost.

Some believe the term "mitigation" is synonymous with the concept of compensation (other terms such as "tradeoff" or "offsetting" of fish and wildlife losses are used by some to denote compensation or mitigation).  When agencies and others improperly interchange the meaning of these terms, Service personnel should take the opportunity to explain the proper definition of mitigation, including the sequential steps involved (of which compensation is one).                                           

IV.
Resource Categories
The mitigation policy covers impacts to fish and wildlife populations, their habitat, and the human uses of these resources.  However, the primary focus in terms of specific guidance is on the mitigation of losses of habitat value.  In addition to the mitigation sequence, the other fundamental principle of the policy is that the degree of mitigation requested correspond to the value and scarcity of habitat impacted.  To address this principle, four Resource Categories of decreasing importance are used, with mitigation planning goals of decreasing stringency.

A.
Determining Resource Categories
Determining Resource Categories is key to effective mitigation planning and implementing the goals and guidelines of the mitigation policy.  Key components of the process involve:

1.
Selecting evaluation species and assessing the value of habitat for the evaluation species and scarcity of the habitat

2.
Determining Resource Categories early in the planning process and transmitting findings to the Federal action agency or private developer to aid in project planning

3.
Consulting with State wildlife agencies, and other involved agencies concerning Resource Category determinations

4.
Documenting the technical rationale used in determining Resource Categories (see FWS Manual 501 FW 2, Appendix 2)

5.
When feasible, designating Resource Categories in advance of development

The examples in the policy and references to geographical areas and habitat types clearly illustrate intent for Resource Categories to be discrete, mappable components of the landscape. The policy clearly intends that consideration be given to fish and wildlife species inhabiting the designated area (e.g., the variety of species that benefit from a wetland).  Likewise, the habitat component necessary for these species is of direct concern (e.g., vegetative composition).  Some applications of the policy have included the designation of individual species of wildlife rather than a distinctly mappable area, as the Resource Category (e.g., mallard habitat is a Resource Category 2). This is an improper way to define Resource Categories!
B.
Resource Category Determination Elements
1.
Evaluation Species

Categories of Evaluation Species
•
FWS trust species (excluding endangered species) - migratory birds, anadromous fish, marine mammals

•
Species with economic or social value - consumptive and nonconsumptive human uses, including fishing, hunting, birdwatching, and educational, aesthetic, scientific, or subsistence uses

•
Environmentally sensitive (indicator) species 

•
Species performing a key ecological role

•
Species that represent groups of species which use a common environmental resource (guilds)

Considerations in Selecting Evaluation Species
•
Strive for balanced species selections - economic and ecologic

•
Clearly identify study objectives before selecting evaluation species

•
Always approach species selection to optimize objectives of the mitigation planning effort

2.
Habitat Value

The desire for an all-inclusive quantitative measure for use in establishment of the Resource Category value will continue to be a subject of discussion.  However, it is important to realize that the establishment of a Resource Category value involves a judgmental decision on what the Service considers to be the importance of potentially the whole array of fish and wildlife species that derive benefits from the area in question.  There is no absolute, quantitative measure of value or importance for such an all-encompassing assemblage of fish and wildlife species.  However, there are various sources of information that can help the biologist determine value.  Some of these are:

•
Previous FWCA reports and other Service correspondence dealing with projects in the same area

•
State Federal-Aid reports (Dingell-Johnson and Pittman-Robertson) - fish and wildlife population trends and monitoring data in these reports can be invaluable

•
Scientific literature

•
Knowledge and experience of other biologists - seasoned Service biologists (including other programs such as refuges, fisheries, law enforcement) and state biologists working in the area are often one of the best sources of information on wildlife values

There has been considerable discussion about the use of the Service's Habitat Evaluation Procedures (HEP) to determine Resource Category value.  On the surface, it appears that HEP would provide an excellent tool to assist in determining Resource Categories; however, there are many problems in using HEP for this purpose:

•
Although it depends on your HEP design, HEP is often a time-consuming procedure, and it may not provide information early enough in the planning process.

•
There are a limited number of HEP models available, and trying to improperly fit a species model to a habitat may affect the credibility of the Resource Category determination.

•
Where is the break in the scale from low to medium and medium to high values?  HEP is an index, and it would be a mistake to use it to lock ourselves into particular values to designate low, medium, and high values.

•
An important aspect to many high value habitats is that they provide life requisites for a diversity of animal life - HEP does not address diversity.

The use of HEP for Resource Categories is generally discouraged.  In those rare instances where it may be appropriate to use, it is very important that the purpose, objectives, and timing of the HEP study be clearly defined.

3.
Scarcity

Three criteria are important in determining habitat scarcity for Resource Category designation:

•
The first step is to designate the boundary within which scarcity of the habitat will be judged.  Is it scarce on a national, ecoregion, or state basis?

•
Demand for use of the habitat also needs to be assessed.  Is the habitat being converted (and at what rate) for other uses (e.g., prairie to cropland)?

•
Supply of the habitat to meet the demand is the last criteria to be considered.  How much of habitat exists?

V.
Formulating Mitigation Recommendations
Criteria for Project Support:

•
Ecologically sound

•
Least damaging alternative

•
Reasonable effort to avoid or minimize

•
Guaranteed implementation of mitigation recommendations

•
Is project water-dependent and does it serve clear public need

VI.
Other Considerations in Mitigation Planning
On large projects where it is obvious early on that there will be unavoidable impacts, compensatory mitigation planning should start early.  Conceptual alternatives should be prepared in early planning phases.  If a NEPA document is being prepared, the draft EA or EIS should present compensation mitigation plans or alternatives that are at least in the conceptual stage.

Once conceptual approval from resource or regulatory agencies is obtained, detailed mitigation plans should be prepared.  These plans should include engineering drawings and accompanying text of sufficient detail that they may be contracted to an outside party.  Suitable monitoring plans and remedial contingency plans should also be prepared.  Ideally, all this will be available for review at the final NEPA document phase or at least by the time of the public notice for the project.

VII.
Mitigation Policy Summary
•
Establishes internal FWS policy

•
Focus is on habitat - value and scarcity

•
Timing in mitigation planning is critical

•
Saves manpower and funds - priority on protecting most important habitats

•
Provides a flexible framework - reduces conflicts and stress

VIII.
Points to Remember
•
Coordinate mitigation and Resource Categories with State counterparts

•
Document technical rationale for Resource Category determinations

•
When possible, designate Resource Categories in advance
•
Use the mitigation sequence

avoid - minimize - compensate

•
Read the Mitigation Policy

*
Also See:
Deputy Director's Memorandum of September 2, 1994: Relationship of Federal Wetland Restoration Programs to Mitigation Recommendations for Federal Permits

The memo indicates that where wetlands are protected, restored or targeted for protection or restoration under other Federal programs, the Service will not recommend or support the use of such wetlands as compensatory mitigation for losses that occur through the Corps regulatory program.
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