
Public Interest Review
I.
Definition
A.
Public interest review is a weighing and balancing of all beneficial and detrimental factors relevant to a proposal, leading to a permit decision that reflects the outcome of that balancing process, and which reflects the national concern for both protection and use of important national resources [33 CFR Part 320.1(a)].

B.
Factors to be considered include: conservation, economics, aesthetics, general environmental concerns, wetlands, historic properties, fish and wildlife values, flood hazards, land use, navigation, shore erosion and accretion, recreation, water supply and conservation, water quality, energy needs, safety, food and fiber production, mineral needs, considerations of property ownership, and, in general, the needs and welfare of the people.

II.
Role in Permit Application Review Process
A.
The decision whether to issue a permit will be based on an evaluation of the probable impacts, including cumulative impacts, of the proposed activity and its intended uses on the public interest.

B.
Principal process by which permit decisions are made for Section 10 activities.  For permit to be issued, project must be found to be not contrary to public interest.

C.
For Section 404 activities, 404(b)(1) Guidelines evaluations must be done in addition to public interest review.  Each can be the basis for permit denial, and neither can be the sole basis for permit issuance.


Role of Public Interest Review and 404(b)(1) Guidelines

REVIEW PROCESS

Authority

Pub. Int.                      404(b)(1)


Decision
Sec. 10

Not contrary


N/A



Issue

Contrary


N/A



Deny

Sec. 404

Not contrary


Compliance


Issue

Not contrary


Non-compliance

Deny

Contrary


Compliance


Deny

Contrary


Non-compliance

Deny

D.
Only those factors relevant to a specific proposal will be considered, and each will be weighted based on relative importance.

E.
"...full consideration and appropriate weight will be given to all comments, including  those of federal ... agencies, and other experts on matters within their expertise."  [Part 320.4(a)(3)]

F.
Subject to compliance with the EPA 404(b)(1) guidelines and other applicable laws, a permit will be granted unless the District Engineer determines that it would be contrary to the public interest [Part 320.4(a)(1)].

III.
Evaluation Criteria
A.
Relative extent of public and private need for the proposed project.

B.
Where conflicts exist, the practicability of using reasonable alternative locations and methods to accomplish the objective of the proposed project.

C.
The extent and permanence of the beneficial or detrimental effects of the proposed project on public and private uses to which the site is suited.

IV.
Key Public Interest Factors and General Policies
A.
Wetlands [Part 320.4(b)]

1.
Most wetlands are a productive and valuable resource (changed from "some" in 1982 regs).  Their unnecessary alteration should be discouraged as contrary to the public interest.

2.
Permit granted in important wetlands only if benefits outweigh damages [Part 320.4(b)(4)]

Important wetlands:

•
Significant biological functions (food chain production; general habitat; nesting, spawning, rearing and resting sites for aquatic or land species)

•
Sanctuaries and refuges

•
Discharge groundwater that maintains baseflows important to aquatic resources

•
Unique in nature or scarce in quantity regionally or locally

3.
Must also apply 404(b)(1) guidelines to discharges in wetlands

4.
Unique and scarce wetlands [Part 320.4(b)(2)(viii)]

5.
Must consider cumulative effects and piecemeal losses, recognizing that site may be part of an interrelated area.

B.
Fish and Wildlife [Part 320.4(c)]

1.
Must consult with FWS, NMFS and States under FWCA and give full consideration to their views in deciding on the issuance, denial, or conditioning of individual or general permits.

2.
Must identify ways to conserve wildlife by preventing direct and indirect loss and damage from project.

C.
Water Quality [Part 320.4(d)]

1.
State 401 water quality certification or waiver required for 404 discharges.  Certification denial is grounds for Section 404 permit denial without prejudice.

2.
State 401 conditions will become special conditions of the Corps permit

3.
Section 401 certification considered conclusive with respect to water quality concerns, unless EPA comments otherwise

D.
Historic, Cultural, Scenic, and Recreational Value

Principal players involve National Park Service, State Historic Preservation Agency, Advisory Council on Historic Preservation, state and local recreation agencies

E.
Limits of Territorial Seas [Part 320.4(f)]

If activity will affect coast line or base line, must coordinate with DOI and Office of the Chief of Engineers before DE can take final action on permit

F.
Property Ownership [Part 320.4(g)]

1.
Right to develop private property subject to public rights and interests in the navigable and other waters of the U.S., including navigation servitude and federal regulation for environmental protection.

2.
Shoreline protection generally viewed favorably, unless impacts to public health, safety, floodplain, wetlands, or other public interest factor would result.

3.
Interference with access to, or use of, navigable waters is grounds for permit denial.

G.
Activities Affecting Coastal Zone [Parts 320.4(h), 320.3(b), 325.2(b)(2)]

1.
State coastal zone certification or waiver required

2.
Certification denial of a non-federal activity is grounds for permit denial without prejudice

H.
Activities in Marine Sanctuaries [Parts 320.4(i)]

Department of Commerce certification or waiver required, indicating compliance with Marine Protection, Research and Sanctuaries Act of 1972

I.
Other Government Authorizations [Part 320.4(j)

1.
Concurrent processing and coordination with State and local jurisdictions important

2.
Denial of other government authorizations is grounds for permit denial with or without prejudice

3.
Land use and zoning issues are primarily responsibility of State and local governments unless issues have national importance (e.g., navigation, water quality, important wetlands)

J.
Floodplain Management [Part 320.4(l)]

1.
Should avoid adverse impacts associated with occupancy and modification of floodplains, especially if practicable alternatives exist

2.
Mitigation to lessen impacts on floodplains shall be considered if avoidance not practicable

K.
Water Supply and Conservation [Part 320.4 (m)]

Acknowledges State authority to allocate water quantities

L.
Navigation [Part 320.4(o)]

Protection of navigation continues to be a primary concern of the federal government

M.
Economics [Part 320.4(q)]

1.
Generally assumes validity of applicant's economics, and that project is both needed and viable in the marketplace

2.
DE may make independent review of need for project from perspective of overall public interest

N.
Mitigation [Part 320.4(r)]

1.
General statement of mitigation policy, independent of 404(b)(1) evaluation.

2.
Losses will be avoided to maximum extent practicable.

3.
Project modifications to minimize impacts should be discussed with applicant during preapplication phase.

4.
Additional mitigation may be required as a result of 404(b)(1) analysis and public interest review.

5.
All compensatory mitigation will be for significant resource losses which are specifically identifiable, reasonably likely to occur, and of importance to the human or aquatic environment.
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