EXAMPLE 1-In this example –I like how the P&N are written –but I would reverse them.  Purpose is based on our mandate first ESA –to conserve, and need is based on responding to applicant for the particular species.

  Purpose and Need for action

1.1.1 Purpose for Action

The purpose for this action is to respond to the State of Washington’s applications for ESA take authorizations.  These authorizations can be through ITPs, issued by each agency under ESA Section 10(a)(1)(B), or through take authorizations under ESA Section 4(d).  If ITPs are granted, they would allow for incidental take of the threatened and endangered species identified in Table 1-1.  Provisions for take authorization of proposed and unlisted species would also be made by the Services if the ITPs are granted, so that incidental take authorization would be included for all species listed in Table 1-1, should they become listed under the ESA in the future.  If Section 4(d) take authorizations are issued, they would only apply to those species currently listed as threatened in Table 1-1 (also see table footnotes). 
1.1.2 Need for Action

The need for this action is to provide protection and conservation for listed, proposed, and unlisted species to the extent intended under ESA Section 10(a)(1)(B) and Section 4(d), while providing for long-term management of forest resources on State and private lands under the Washington State forest practices rules (see Section 1.3, Background and Context). 

1.1.3 Decisions to be Made

This subsection describes how the Services determine whether the need is met with respect to species protection and conservation.  Discussions between the applicant and the Services during the development of a conservation plan in support of an application for ESA take authorization, are conducted with the knowledge and understanding that specific criteria must be met before take coverage can be issued.  The decision as to whether the criteria have been met will be made after the EIS and conservation plan are developed and revised as necessary based on public input.  The decision as to whether the criteria have been met will be documented in the Services’ decision documents at the end of the process.  These documents consist of:  (1) ESA Section 7 biological opinions, (2) ESA Section 10 findings documents if ITPs are issued under ESA Section 10(a)(1)(B), (3) an announcement in the Federal Register if ESA 4(d) take limits or exemptions are granted, and (4) a NEPA decision document (Record of Decision). 

Section 9 of the ESA and implementing regulations prohibit the “taking” of a species listed as endangered or threatened.  The term “take” is defined under the ESA to mean harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engage in any such conduct [16 United States Code (USC) 1532(19)].  Harm is further defined by the USFWS to include significant habitat modification or degradation where it actually kills or injures wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, and sheltering [50 Code of Federal Regulations (CFR) 17.3].  The NMFS definition of harm includes significant habitat modification or degradation where it actually kills or injures fish or wildlife by significantly impairing essential behavioral patterns, including breeding, feeding, spawning, migrating, rearing, and sheltering (50 CFR 222.102; 64 Federal Register 60727, November 8, 1999).

ESA Section 10

Section 10(a)(1)(B) of the ESA provides a mechanism by which the Services may permit take through the issuance of an ITP.  This ITP is based on an HCP prepared by the applicant and approved by the Services.  The issuance criteria for an ITP are contained in Section 10(a)(2)(B) of the ESA and again in the Services’ implementing regulations for the ESA [50 CFR 17.22(b)(2) and 17.32(b)(2)] for the USFWS, 50 CFR 222.22 for NMFS).  The issuance criteria are: 

1. The taking will be incidental; 

2. The applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such taking; 

3. The applicant will ensure that adequate funding for the conservation plan and procedures to deal with unforeseen circumstances will be provided; 

4. The taking will not appreciably reduce the likelihood of survival and recovery of the species in the wild; and 

5. Such other measures the Services may require as necessary or appropriate for the purposes of the HCP.  

An applicant must prepare and submit to the Services for approval an HCP containing the mandatory elements of Section 10(a)(2)(A), before an ITP can be issued.  As such, the HCP must specify: 

6. The impact that will likely result from the taking; 

7. What steps the applicant will take to monitor, minimize and mitigate such impacts, the funding available to implement such steps, and the procedures to be used to deal with unforeseen circumstances; 

8. What alternative actions to such taking the applicant considered, and the reasons why such alternatives are not proposed to be used; and 

9. Such other measures that the Director may require as being necessary or appropriate for the purposes of the plan.

The ESA Section 10 assessments would be documented in Section 10 findings documents, if an ITP is issued, and the findings document would be produced at the end of the process.  

EXAMPLE 2-This example is a better one mandates are NEPA, and CEQA (State) and ESA, need based on need to conserve.  Neither one of the examples talks about the species:  that should come up in the need to conserve _______ species.
Purpose and Need/Objectives

NEPA requires an EIS to briefly describe the underlying purpose and need for the Federal Lead Agency’s action, as well as alternatives to the proposed action, including the no-action alternative.  Similarly, CEQA requires an EIR to contain a statement of the goals and objectives of the project proponents in proposing the project and alternatives.  This section presents USFWS’s purpose and need (in accordance with the requirements of NEPA) and the objectives of HCPA (in accordance with the requirements of CEQA) in approving and implementing the proposed Plan.  The specific decisions to be made by the agencies pursuant to the HCP/NCCP are described in detail in Section 1.3.
1.1.4 Purpose of Proposed Project (NEPA)

Under NEPA, USFWS’s purpose for this action is to respond to the ECCC HCPA’s application for an ITP and proposed HCP for adequate conservation of the covered species.  Approval of the HCP and issuance of ITPs would authorize the incidental take of federally listed species and would require implementation of an HCP to minimize and mitigate the take of listed species to the maximum extent possible.  

The Section 10 process is intended to reduce conflicts between listed species and economic development activities, and to provide a framework that would encourage “creative partnerships” between the public and private sectors and state, municipal, and federal agencies in the interests of endangered and threatened species and habitat conservation.  The ITP and HCP would be in effect for 30 years and would address take that could occur as a result of urban development, construction of certain rural infrastructure projects, and proposed habitat preserves.

1.1.5 Need for Proposed Project (NEPA)

Under NEPA, USFWS’s need is to provide protection and conservation for listed, proposed, and nonlisted species to the extent provided under ESA Section 10(a)(1)(B).  Through approval of the proposed HCP/NCCP and issuance of ITPs, USFWS may ensure that the otherwise lawful activities of nonfederal parties do not result in unauthorized take of federally listed species, and that any authorized take will be minimized and mitigated to the maximum extent practicable.

1.1.6 Goals and Objectives of Proposed Project (CEQA)

The general goals of the proposed HCP/NCCP for the HCPA are listed below.

· Provide streamlined permitting process resulting in improved conservation. 

· Provide a basis for permits and authorizations necessary to lawfully take certain native species of plants and wildlife, including species that are listed as threatened or endangered pursuant to the terms of ESA and/or the California Endangered Species Act (CESA).

· Provide for issuance of take permits for other species that are not currently listed, but that may become listed in the future. 

· Provide a comprehensive means to coordinate and standardize mitigation and compensation requirements of ESA, CEQA, NEPA, NCCPA, TC "Natural Community Conservation Planning Act (NCCPA)," \f A \l "1"  and other applicable laws and regulations relating to biological and natural resources within the planning area so that public and private actions will be governed equally and consistently, thus reducing delays, expenses, and regulatory duplication.

EXAMPLE 3 –THIS IS BY FAR, MY FAVORITE AND THE MOST USEFUL OF ALL THREE EXAMPLES
Purpose and Need for the Federal Project

The purpose of this EA is to: (1) conserve listed and unlisted species and their habitats, and (2) ensure compliance with the National Environmental Policy Act (NEPA), the Endangered Species Act (ESA), and other federal laws and regulations. The need for this EA is to analyze the impacts of the federal action of issuing and incidental take permit or not by the U.S. Fish and Wildlife Service and NOAA Fisheries to BLC for take of several listed species and their habitats.
2.3 Decision to be Made

Within that context, the need for the proposed HCP is to set forth the conservation practices that will allow the federal agencies to make the following decisions regarding the issuance of a Section 10 incidental take permit. These questions must be answered affirmatively for the 6 responsible federal agencies to grant an incidental take permit under Section (10)(a)(1)(B) of the Endangered Species Act. They are:
 • Is the proposed take incidental to an otherwise lawful activity?
• Are the impacts of the proposed take minimized and mitigated to the maximum extent practicable?

• Has the applicant ensured that adequate funding will be provided to implement the measures proposed in the HCP?

• Is the proposed take such that it will not appreciably reduce the likelihood of the survival and recovery of the species in the wild?

• Are there any other measures that should be required as a condition of the permit?

Assuming the measures included in the proposed HCP meet these criteria, it is the responsibility of the federal agencies to issue the desired incidental take permit for the species and the land management activities covered in the plan.
2.4 NEPA Responsibilities

This document is being prepared as an HCP in support of an application for an incidental take permit pursuant to the provisions of Section 10(a) of the ESA. It will also serve as an

environmental assessment (EA) as part of the public process followed by the U.S. Fish and Wildlife Service and National Marine Fisheries Service in deciding whether to issue a permit as required by the National Environmental Policy Act (NEPA).The preparation of this document follows the guidelines in the Endangered Species Habitat

Conservation Planning Handbook (USFWS 1996) and other applicable sources and guidance for developing NEPA documents. This EA has been prepared in compliance with NEPA to identify and evaluate the potential impacts of the proposed USFWS and NMFS action. Issuance of the Section 10(a) permit, as proposed, will require that BLC, as well as the federal agencies enter into an agreement for the implementation of the HCP.  NEPA requires federal agencies to evaluate and disclose the effects of their proposed actions on the human environment in a written statement that addresses:

• The environmental impact of the proposed action;

• Any adverse environmental effects that cannot be avoided should the proposed action be implemented;

• Alternatives to the proposed action;

• The relationship between short-term uses of the human environment versus the maintenance and enhancement of long-term productivity;

• Any irreversible and irretrievable commitments of resources that would be involved if the proposed action is implemented.
