Authorizing Incidental Take Under the Marine Mammal Protection Act
The Marine Mammal Protection Act of 1972 (MMPA) was last reauthorized in 1994.  The MMPA established a moratorium, with certain exceptions, on the taking of marine mammals in U.S. waters and by U.S. citizens on the high seas, and on the importing of marine mammals and marine mammal products into the United States.

Incidental Take Regulations under Section 101(a)(5)(A):
1) First, promulgate area-specific incidental take regulations, when requested and if appropriate
•
NOAA – Fisheries has regulations for a number of species and activities.
•
FWS has regulations authorizing incidental take of small numbers of polar bear and Pacific walrus during oil and gas exploration, development, and production operations in the Beaufort Sea and adjacent northern coast of Alaska.

•
FWS does not currently have regulations for incidental take of manatees or sea otters.

2) Second, agencies grant Letters of Authorization (LOA)
•
NOAA – Fisheries issues LOAs.  NOAA – F may coordinate with FWS to complete section 7 consultation on their issuance of a LOA.

•
FWS – issues LOAs only under the regulations for oil and gas exploration, development, and production activities in Alaska.  Section 7 consultation is not necessary for polar bear or Pacific walrus (not ESA-listed).
3) Under the ESA, incidental take statements can not be included in formal consultations unless regulations and authorizations under the MMPA are in effect.

Incidental Take Authorizations under Section 101(a)(5)(D):

1) Expedited process used for appropriate activities
•
NOAA – Fisheries has authorized incidental take by Level B harassment under this process. 
•
FWS has not used this process.

2) NOAA – Fisheries issues LOAs after opportunity for public comment.  NOAA – F may coordinate with FWS to complete section 7 consultation on their issuance of a LOA.
Take under the MMPA is statutorily defined to mean “to harass, hunt, capture, or kill, or attempt to harass, hunt, capture, or kill any marine mammal.”

Harassment under the 1994 amendments to the MMPA is defined and divided into two levels to mean any “act of pursuit, torment, or annoyance which” – 

Level A Harassment – has the potential to injure a marine mammal or marine mammal stock in the wild; or

Level B Harassment – has the potential to disturb a marine mammal or marine mammal stock in the wild by causing disruption or behavioral patterns, including, but not limited to, migration, breathing, nursing, breeding, feeding, or sheltering.

For further information, contact Diane Bowen, FWS, Branch of Resource Management Support, Arlington, VA at diane_bowen@fws.gov. 
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